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 I. Introduction

  Indigenous peoples have long attempted to achieve equal rights with respect to their culture, their lands, and their respective systems of self‑government.  In the 1960s and 1970s, their voice gained enough *308 volume for the international community to hear the message. [FN1]  Since then, indigenous rights groups, with the support of several international bodies, have made considerable progress.  The UN and the Organization of American States (OAS) system promulgated international instruments detailing the rights of indigenous peoples and the obligations owed to them by their state governments. [FN2]  Notably, even some of the most egregious human rights violators incorporated these principles into their state constitutions and domestic legislation. [FN3]  Such action represents the strength of the existing international norms regarding the protection of indigenous peoples and their ways of life.

  The Inter‑American system best represents the effects of this trend toward recognition and protection.  Most recently, the Inter‑American Court of Human Rights issued its decision on the Awas Tingni community in Nicaragua, applying the American Convention on Human Rights to indigenous populations. [FN4]  A watershed decision in several respects, the court declared that the right to property articulated by the American Convention encompasses the communal concept of property employed by indigenous peoples. [FN5]  States, therefore, are obligated to demarcate and protect communal lands whose boundaries are dictated by the customary ties of the indigenous peoples to the land. [FN6]  Moreover, where indigenous rights to such lands are violated, the state government owes reparations to the community. [FN7]  The court relied on various international instruments in its interpretation of the American Convention, signifying the importance of the international consensus on the issues involved. [FN8]  Overall, this decision signals a large moral victory *309 for indigenous peoples in the Americas and sets the standard for future action in the region.

  The Awas Tingni decision is of particular import to Native Americans residing within the United States.  Historically, the United States has been an international champion of human rights and has participated in the drafting of many existing human rights instruments. [FN9]  However, the government's policy toward Native American tribes has caused serious problems for the communities, from the days of the settlers until the present, raising questions regarding the United States' human rights obligations at home.  As a member of the OAS, the United States is a party to several regional instruments, including the American Convention on Human Rights. [FN10]  Therefore, an interpretation of that treaty applies to the United States, as well.  Thus, the Inter‑American Court's recent determination of a state's duties under the Convention also details the United States' duties towards its indigenous populations. [FN11]  After years of frustration in the domestic system, Native American peoples have a renewed opportunity to voice their claims within the Inter‑American system, placing the United States in a crucial position.

  This comment examines this development in indigenous peoples' rights, focusing on the right to property in particular.  Part II analyzes the current trend in international law regarding the recognition and protection of indigenous peoples' lands.  Part III discusses the Awas Tingni case in detail as an example of the current international trend applied to a concrete claim. Finally, Part IV summarizes the United States' history with the Native American peoples and contrasts the situation in the United States with the principles set forth by the international community.

 *310 II. The International Perspective on Indigenous Peoples' Property

Rights

A. International Instruments

 1. The Inter‑American System

  The Inter‑American system provides two organs for protecting human rights: the Inter‑American Commission on Human Rights and the Inter‑American Court of Human Rights. [FN12]  These bodies both interpret and apply the relevant provisions of various international human rights instruments. [FN13]  The Commission permanently monitors human rights situations in member states. [FN14]  It also processes petitions on cases of alleged human rights violations, determining if any should be submitted to the court. [FN15] Other agencies may also address indigenous rights issues, but the court's interpretations are deemed authoritative. [FN16]

  The Inter‑American system initiated progress in the area of indigenous peoples' rights as early as 1922. [FN17]  Subsequent actions throughout the 1930s and 1940s built on that early initiative. [FN18]  The OAS brought indigenous peoples into the international spotlight as subjects of special concern with the adoption of the Inter‑American Charter on Social Guarantees in 1948. [FN19]  In particular, the Inter‑American Charter provides for the protection of "'life, personal liberty, and property"' of the indigenous person and recommends measures to "'ensure respect for *311 [indigenous] lands, to legalize [indigenous] ownership thereof, and to prevent invasion of such lands by outsiders."' [FN20]

  Within the current Inter‑American system of human rights, the American Declaration of the Rights and Duties of Man [FN21] and the American Convention on Human Rights [FN22] comprise the principal normative instruments. [FN23]  The American Declaration sets forth the legal human rights obligations of all States party to the OAS Charter. [FN24]  In fact, the Inter‑American Court found the American Declaration to set out the minimum human rights that OAS member states must uphold. [FN25]  Additionally, many of the American Declaration's provisions have binding legal effect as principles of customary international law. [FN26]  The American Convention, on the other hand, creates binding obligations only upon ratification. [FN27]  Both instruments provide rights that are of special concern to indigenous people. [FN28]

  The American Declaration and the American Convention include human rights provisions protecting indigenous lands, although neither instrument specifically mentions indigenous peoples. [FN29]  Article XXIII of the American Declaration recognizes the right, "to own such private property as meets the essential needs of decent living and helps to maintain the dignity of the individual and the home." [FN30]  Similarly, article *312 21 of the American Convention dictates: "Everyone has the right to the use and enjoyment of his property." [FN31]  However, because those instruments fail to specifically include traditional forms of land use employed by indigenous peoples, such forms of tenure run the risk of being excluded from official protection. [FN32]  In response to that predicament, the Inter‑American Commission drafted the Proposed American Declaration on the Rights of Indigenous Peoples in 1990. [FN33]  It explicitly recognizes the form of communal property ownership practiced by indigenous peoples. [FN34]

  Following the precedents set by the Universal Declaration of Human Rights and the International Covenant on Civil and Political Rights (ICCPR), the Inter‑American Commission recognized that certain rights could only be fully enjoyed in the community with other members of the group. [FN35]  They further considered that the full realization by an individual of certain individual rights may only be possible if that right is recognized for other individual members of that community as an organized group. [FN36]  In the Proposed Declaration, that concept pervades all the articles regarding cultural, political, and economic rights therein. [FN37]  As the Proposed Declaration enumerates the rights of indigenous communities, those rights may be invoked either by individuals or by representative authorities on behalf of the community. [FN38]  The Inter‑American Commission adopted the Proposed Declaration and referred it to the General Assembly of the OAS for consideration in 1997. [FN39]

  In the meantime, both the Inter‑American Commission and the Inter‑American Court have incorporated some of the perspectives of the Proposed Declaration into their interpretations of the existing American *313 instruments. [FN40]  For example, the Inter‑American Commission interpreted the American Declaration and the American Convention by reference to other applicable treaties, such as the ICCPR [FN41] and the International Convention on the Elimination of All Forms of Racial Discrimination. [FN42] These include provisions that protect indigenous peoples' communal rights to land. [FN43]  Moreover, when the existing instruments do not expressly include the necessary protection for indigenous peoples, the Commission and the court refer to statements of the general principles of human rights, such as the Proposed Declaration or the International Labor Organization's (ILO) Convention (No. 169) Concerning Indigenous and Tribal Peoples, [FN44] to illustrate the direction a decision should take.

  2. UN Developments

  In 1919, the ILO was formed as part of the League of Nations.  In 1945, the UN succeeded the League and the ILO was established as an agency under the UN. [FN45]  Its representatives include national governments, employers, and workers. [FN46]  Conventions adopted by the ILO bind only those state parties that ratify the instruments. [FN47]

  Despite the low number of signatories, the ILO Convention (No. 169) Concerning Indigenous and Tribal Peoples remains the most important statement regarding indigenous peoples' right to land. [FN48]  Significantly, the ILO Convention (No. 169) replaced the Convention *314 (No. 107) Concerning the Protection and Integration of Indigenous and Other Tribal and Semi‑Tribal Populations in Independent Countries, which was strongly criticized by much of the world community for its assimilationist stance. [FN49]  As a result, ILO Convention (No. 169) Concerning Indigenous and Tribal Peoples strives to avoid any such tendencies, focusing instead on the right of indigenous peoples to "maintain and develop their identities, languages and religions, within the framework of the States in which they live." [FN50]

  Another noteworthy aspect of ILO Convention (No. 169) is the representative nature of its drafting committee, which included delegates from thirty‑nine states as well as the worker delegates from the ILO. [FN51]  However, its most innovative feature arguably lies within its flexibility.  ILO Convention (No. 169) provides for enforcement of rights either individually or collectively. [FN52]  This provision marks a departure from the individual‑based notion of human rights generally witnessed in international treaties. [FN53]  Additionally, the Convention makes express note of the special relationship existing between indigenous peoples and their lands. [FN54] Despite these advances, Convention (No. 169) was criticized for the amount of authority it left in hands of state governments. [FN55]

  The UN itself recognizes the specialized issues facing indigenous peoples.  "In 1971, the UN Sub‑Commission on Prevention of Discrimination and Protection of Minorities . . . appointed a Special Rapporteur to study discrimination against indigenous peoples." [FN56]  This led to the establishment of the Working Group on Indigenous Populations in 1982. [FN57]  The Working Group's main responsibility was to draft a declaration on the rights of indigenous peoples, which it accomplished by 1993. [FN58] Although the Working Group solicited comments and suggestions from both state governments and indigenous peoples, critics believe those groups should have been more actively involved in the *315 drafting of the document, rather than merely commenting on the text after the fact. [FN59]

  States and indigenous peoples from around the world convened to discuss the draft thoroughly before the UN Sub‑Commission on Prevention of Discrimination and Protection of Minorities approved it. [FN60]  The Draft Declaration echoed the ILO Convention (No. 169) with respect to the collective nature of indigenous peoples' land rights, specifying that indigenous peoples require security within their respective territories to maintain the integrity of their cultural identities. [FN61]  However, this very aspect of the Draft Declaration may cause delays in its final approval by the General Assembly, as several states, including the United States, have voiced objections to the concept of collective rights [FN62] as well as "its association with the right to self‑determination which some say carries the right to independent statehood and secession under international law." [FN63]

 B. Customary International Law

  An essential principle of treaty law is that a treaty does not create obligations or rights for third parties.  However, an important exception to that principle exists when the terms of the treaty become part of the customary international law, thereby binding third parties to those terms. [FN64]  In order for a treaty provision to enter into the realm of customary international law, the provision must be of a fundamentally norm‑creating character and the international community must engage in widespread and representative practice with respect to that norm. [FN65]  The norms then elevate to the status of binding international law when state practice reflects a common understanding that behavior must conform to those norms. [FN66]

  Alternatively, a relatively new focus on prescriptive dialogue has arisen.  [FN67]  "Especially in multilateral settings, explicit communication may itself bring about a convergence of understanding and expectation about rules, establishing in those rules a pull toward compliance, even in *316 advance of a widespread corresponding pattern of physical conduct." [FN68] Therefore, the explicit communication contained within the various declarations, statements, and decisions regarding indigenous peoples' rights builds rules of customary international law. [FN69]  State practice in accordance with those rules reinforces the norms. [FN70]

  The various instruments touching upon indigenous peoples' traditional property rights evidence the growing concern of the international community: the Inter‑American Charter of Social Guarantees, [FN71] the ILO Convention (No. 169), [FN72] the Proposed American Declaration on the Rights of Indigenous Peoples, [FN73] and the Draft United Nations Declaration on the Rights of Indigenous Peoples. [FN74]  The World Bank and the European Union have also issued statements concerning the importance of indigenous peoples' land rights and have acted in favor of those rights. [FN75]  Significantly, no state has willingly admitted to derogation from the norms, and no state has challenged the opinio juris of the international community. [FN76]  Such acquiescence contributes to the strength of the principles.  Moreover, various state governments have explicitly indicated their acceptance of the rights expressed within the ILO Convention and the Draft United Nations Declaration. [FN77]

  *317 Because a large percentage of the world's indigenous peoples reside in the Western Hemisphere, particularly in the Americas, state practice in that region greatly influences the formation of customary law regarding indigenous land rights. [FN78]  Regional practice reflects a formal compliance with the norms generated by the international community. [FN79]  Several states amended their constitutions or adopted new laws to protect the ancestral lands of indigenous peoples and their rights thereto. [FN80]  Domestic judicial organs also contributed legal doctrine supportive of those rights. [FN81] Among the OAS member states, a sufficient pattern of common practice has been established to create, at a minimum, a regional customary law. [FN82]

  Overall, international and domestic state practices provide a sufficiently consistent acceptance of core principles regarding the protection of indigenous peoples' land rights to rise to the level of customary international law. [FN83]  As a matter of customary international law, therefore, states must protect indigenous peoples' rights to land based on their traditional and communal systems of "ownership." [FN84]  This international consensus creates the expectation that these rights will be protected by states, regardless of whether a particular state has ratified a convention in accordance therewith. [FN85]  Consequently, states face international responsibility for upholding these rights and incur the obligation to make them effective within their respective territories. [FN86]

 *318 III. The Inter‑American Court of Human Rights Takes a Giant Step

Forward: Awas Tingni v. Nicaragua

A. The Awas Tingni Decision

  The Awas Tingni community, an indigenous community of Mayagna (Sumo) ancestry, has inhabited the Atlantic coast of Nicaragua for generations. [FN87]  The Awas Tingni community primarily subsists on family and communal agriculture carried out within a specific territorial area designated by custom and ancestral ties. [FN88]  On June 28, 1995, the Autonomous Atlantic Regional Government (the RAAN) issued an administrative directive acknowledging an agreement between the RAAN and a private company to begin logging operations in the Atlantic Coast area. [FN89]  The Community immediately protested the possibility of a concession on its lands being granted without its consultation. [FN90]  However, on March 13, 1996, the State of Nicaragua granted the private company a thirty‑year logging concession on land claimed by the Community. [FN91]

  The Community's attempts to resolve the matter through domestic legal channels, although technically successful for the Community, seemed unlikely to resolve the matter due to lengthy procedural delays. [FN92]  Therefore, the Community filed a petition with the Secretariat of the Inter‑American Commission of Human Rights, seeking precautionary measures to stop the granting of the concession. [FN93]  After endeavoring to achieve a resolution between the Community and the State, the *319 Commission determined that Nicaragua had violated its obligations under the American Convention on Human Rights and issued recommendations to the State for compliance with the Convention. [FN94]  Unsatisfied with Nicaragua's attempts to comply with its recommendations, the Commission decided to submit the case to the Inter‑American Court of Human Rights. [FN95]

  Referring to the Nicaraguan Constitution and domestic legislation, the Inter‑American Court highlighted Nicaragua's acknowledgment of the normative duty to recognize and protect indigenous communal property. [FN96]  However, the court found that the state had not clearly regulated the procedure for issuing title to such lands. [FN97]  In addition, the court noted that no titles to communal lands were issued to indigenous peoples since 1990 and, therefore, concluded that no effective procedure existed in Nicaragua for delimiting, demarcating, or issuing title to indigenous communal lands. [FN98]

  Analyzing the legislative history of the right to property set forth in article 21 of the American Convention, the court observed that the drafters had chosen the term "bienes," rather than "propiedad privada," thereby including in the definition those material things capable of being appropriated, movables and immovables, corporeals and incorporeals, and any other immaterial object with potential or actual value. [FN99]  *320 However, the court acknowledged that terms within an international human rights treaty have meaning independent from that attributed to them within an internal framework. [FN100]  The court declared that such treaties are live instruments, whose interpretation must evolve with the times and in reflection of the conditions of real life. [FN101]  Therefore, the court determined that article 21 protects the right to property in a manner that encompasses, inter alia, the rights of members of indigenous communities within the framework of communal property. [FN102]

  The court declared that, for indigenous communities who have inhabited land as a matter of custom, possession of the land is sufficient for official recognition and registration, even where the communities lack real title to the land. [FN103]  Therefore, the members of the Awas Tingni community are entitled to the right to communal property of the lands that they actually inhabit, without prejudice to the rights of other indigenous communities. [FN104]  As a corollary to their right to property, the members of the Community could require the state to demarcate and issue title to the property and to abstain from any acts affecting its use and enjoyment. [FN105] Because the state did not demarcate the territory or issue title to the property, and granted a concession that would affect the area falling within that demarcation, the state violated the Awas Tingni community's right to use and enjoyment of property as set forth in article 21 of the American Convention. [FN106]  The court held Nicaragua liable for pecuniary damages for the Awas Tingni's moral injury and litigation expenses and, most importantly, prohibited the state from engaging in *321 any acts that could further affect the Community's use and enjoyment of that property. [FN107]

 B. What the Decision Means Today

  The Awas Tingni case represents a major step forward for the Inter‑American system. [FN108]  As the first case brought before the court concerning indigenous peoples' rights, its interpretation of the American Convention in that regard is groundbreaking. [FN109]  Specifically, the application of the right to property, as set forth in article 21 of the American Convention, to the indigenous conception of "ownership" of land is a matter of first impression for the court. [FN110]  Although the Inter‑American Commission on Human Rights recognized the existence and importance of communal rights in its Proposed American Declaration on Human Rights, [FN111] that Declaration has not yet been ratified.  Therefore, it is the court's incorporation of that modern position in the Awas Tingni decision that demonstrates the forward movement of the Inter‑American system.

  In Awas Tingni, the court engaged the perspective of the indigenous communities in its analysis of what the right to property means, emphasizing the importance of their spiritual connection with the land over the "mere question" of possession and production. [FN112]  Moreover, the court emphatically stated that the indigenous communities' relationship to the land forms the fundamental foundation of "their culture, their spiritual life, their integrity, and their economic survival." [FN113]  The underlying message, therefore, is that any exploitation of the Awas Tingni's land or resources would exploit the very culture of the community and threaten its survival.

  *322 This message is crucial to the struggle for indigenous rights to traditional lands.  According to article 21 of the American Convention, the state (via legislation) may subordinate the use and enjoyment of property to the interest of society and may establish procedures by which persons may be deprived of their property in exchange for just compensation. [FN114] However, when the other party involved is an indigenous community, which traditionally has not had a voice in the domestic law‑making process, this balancing test has the potential to undermine the very right it seeks to protect.  Therefore, by declaring that indigenous lands are virtually inviolable per se, the court set the standard higher than that anticipated by the American Convention and strengthened future claims to ancestral lands. [FN115]

  Moreover, this case demonstrates the ability of the Inter‑American system to settle such disputes. [FN116]  Nicaragua fully participated in the proceedings, giving every indication that it will comply with the court's decision, while the Awas Tingni community had the opportunity to present their case and have it fairly determined. [FN117]  Both sides contributed to the ever‑developing framework for the promotion of human rights, particularly with respect to the growing field of indigenous peoples' rights, by acknowledging the authority of the Inter‑American system.  In an area not known for its compliance with international human rights instruments, the Awas Tingni case stands out as an example for the rest of the world to follow.

 IV. The Evolution of Indigenous Peoples' Property Rights Within the United

States

A. United States Federal "Indian Law"

  In the early days of the United States, settlers, legislators, and the judiciary all considered the Native American territories as sovereign nations. [FN118]  The practice of treaty making between the United States and the Native Americans predated the signing of the Constitution and *323 continued into the late nineteenth century. [FN119]  The United States, through treaties and legislation, expressly granted the Native Americans sovereign status over their lands and proclaimed that those lands would not be taken from the Native Americans without their consent. [FN120]

  However, as the settlers pushed westwards, the United States' respect for Native Americans' property rights began to disappear. [FN121]  In its place grew a spirit of domination over the indigenous peoples. [FN122]  This spirit found its voice in the Supreme Court of the United States, as Chief Justice Marshall laid down the new policy towards Native American territories. [FN123]  Specifically, the Native Americans could only sell their land to the British Crown or to the United States. [FN124]  Additionally, Native Americans lost their sovereign status and became "domestic dependent nations," lacking standing to bring suit in courts of the United States. [FN125]

  During the late nineteenth century, Native Americans were forced out of their customary territories and onto confined reservations. [FN126]  In order to further disband the tribes, Congress enacted the General Allotment Act. [FN127]  This Act took communally held indigenous lands and divided them into individual parcels. [FN128]  The parcels were distributed to individual Native Americans, with the "excess" land distributed to the non‑indigenous settlers. [FN129]  Often, Native Americans, unaccustomed to the Western concept of "ownership," lost their parcels to speculators, *324 banks, or tax collectors. [FN130]  Subsequently, Congress forbade Native Americans to alienate their allotments. [FN131]  That policy aimed to assist the Native American peoples, but resulted in a further reduction of Native American control over their traditional territories. [FN132]

  Congress did not specifically address the chaos caused by the General Allotment Act until 1934, when it passed the Indian Reorganization Act and officially abandoned the policy of allotment. [FN133]  However, the damage continued, as the parcels previously distributed to Native Americans splintered into increasingly smaller fractional interests. [FN134]  The greater the number of ownership interests, the more difficult it became to actually use the land. [FN135]

  In 1946, the Indian Claims Commission was established to evaluate the Native American claims against the government and remained in operation until 1978. [FN136]  Under the Claims Commission, Native Americans received compensation for their lands if they could prove that Congress had previously recognized their use and occupancy of the land and that Congress acted outside the parameters of good faith in taking their lands. [FN137]  Once Congress terminated the Claims Commission in 1978, Native American claims went to the Court of Claims, if that court had jurisdiction. [FN138]  Otherwise, the claims could not be compensated, as "native title" did not originally fall within the purview of the Fifth Amendment takings clause. [FN139]

  Much of the twentieth‑century jurisprudence reaffirmed the second‑class status of Native American title. [FN140]  However, Congress did make another attempt to rectify the fractionation of Native American property *325 interests with the Indian Land Consolidation Act (ILCA) in 1983. [FN141]  Unfortunately, this Act allowed for allotment interests of intestate owners to automatically escheat to the tribe if those interests constituted less than two percent of the original allotment. [FN142] Moreover, Congress omitted compensation measures for the owners of the escheated interests. [FN143]  The Supreme Court held this Act unconstitutional under the takings clause of the Fifth Amendment, signaling a shift in jurisprudence regarding Native American property rights. [FN144] Congress' attempt to amend the Act did not pass constitutional muster either, as the provisions on forced escheatment remained. [FN145]

  With that stance, the Supreme Court appeared to acknowledge the heightening awareness of the Native Americans' plight by finally applying constitutional protections to the Native American peoples. [FN146]  In turn, the Executive Branch demonstrated its recognition of the Native Americans' situation by signing the Religious Freedom Restoration Act, [FN147] meeting with tribal leaders, [FN148] and visiting Native American reservations. [FN149]  The State Department officially invited tribal government officials to Washington, D.C. to consult on the Draft United Nations Declaration on the Rights of Indigenous Peoples. [FN150]  Yet, the prior allotment policy and the lack of redress for past wrongs continue to plague Native American populations as they struggle to keep their ancestral lands.

 B. Analysis of United States' Policy in Light of International Obligations

 1. The Unique Position of the United States

  The United States has ratified several international human rights instruments that pertain to indigenous peoples' land rights, including the *326 ICCPR, [FN151] the International Convention on the Elimination of All Forms of Racial Discrimination, the American Declaration of the Rights and Duties of Man, [FN152] and the American Convention on Human Rights. [FN153]  In so doing, the United States obligated itself to respect those rights within its own territory.  Specifically, as a party to the American Convention, the United States expressly obligated itself to implement the measures necessary to enforce and protect the rights named therein. [FN154]

  Despite those formal obligations voluntarily assumed by the United States, its position at times appears at odds with the principles of those international instruments.  The United States lodged several objections to the U.N. Draft Declaration on the Rights of Indigenous Peoples, stating its resistance to the concept of collective rights. [FN155]  Although faithful to the general approach to individual rights applied domestically by the United States, this position contradicts the federal government's view of Native Americans as sovereign entities or, at least, as self‑governing communities. [FN156]  Likewise, the United States submitted suggestions for revisions to the Draft Inter‑American Declaration on the Rights of Indigenous Peoples, urging the Inter‑American Commission on Human Rights to render the Draft Declaration consistent with United States' federal "Indian law." [FN157] Such suggestions undermine formal statements by the United States to the international community, calling for a "strong" declaration on the rights of indigenous peoples. [FN158]

  Perhaps the United States perceives its formal obligations as merely nominal.  After all, the United States has virtually insulated itself from enforcement mechanisms by refusing to accept compulsory jurisdiction of either the International Court of Justice or the Inter‑American Court of Human Rights, and the domestic judicial system has yet to adopt a strong policy in favor of Native American rights.  As a result, the United States apparently leaves its indigenous peoples without much hope for recourse.  However, the Inter‑American system recently gave Native Americans a reason to hope again, placing the United States in a unique position.

  The Inter‑American Court's decision regarding the Awas Tingni people in Nicaragua sets a precedent within the Inter‑American system for the protection of indigenous peoples' lands and compensation for any *327 encroachment thereon. [FN159]  That alone carries significance for the United States' policy towards Native Americans.  Yet, the Inter‑American Commission recently ruled that a petition filed by two Native Americans, claiming infringement of ancestral land rights by the United States, warrants consideration and declared the case admissible. [FN160]  The Danns, of the Western Shoshone tribe, have asserted title rights to ancestral lands in response to United States efforts to deprive them of those lands. [FN161]  The United States, in turn, claimed that the "gradual encroachment" of non‑Native Americans extinguished Western Shoshone rights to ancestral lands. [FN162]  The case reached the United States Supreme Court, which held that the placement of the US$26 million judgment in an interest bearing trust account in the U.S. Treasury constituted payment, even though the government had not actually distributed the money. [FN163]  Undeterred, the Danns brought the case to the Inter‑American system, where the Commission determined that the Danns had exhausted all domestic remedies and had subsequently filed a timely petition with the Commission. [FN164]  In addition, the Commission concluded that the alleged violations constituted an ongoing prima facie violation of rights protected by the Inter‑American system and, therefore, declared the case admissible. [FN165]

  Given the Inter‑American Court's recent holding in Awas Tingni, the United States may find itself in a difficult position in respect to the Dann case.  On one side, the United States has not accepted compulsory jurisdiction of the court and, therefore, is not technically bound by its decisions; on the other side, the United States would stand alone in its decision to consciously reject the principles promulgated by the various recent international instruments and the customary international law concerning indigenous peoples' rights.  Two Native American women have brought the United States' Native American land policy into the *328 spotlight, illuminating its direct conflict with the generally accepted international norms.  In light of that heightened attention, and as a world power, the United States needs to set an example by fully incorporating its human rights obligations into its domestic policies, especially with regard to Native American property rights.  Although the Supreme Court has demonstrated movement towards the recognition and protection of Native American lands, its jurisprudence remains a far cry from the position taken by the Inter‑American system and the international community at large.

  2. Role of United States Supreme Court

  Throughout the United States' relationship with the Native American peoples, the Supreme Court has played a large and definitive role in shaping Native American property rights. [FN166]  By steadfastly applying policies established by Congress and creating new rules based on those principles, the Supreme Court shouldered much of the responsibility for the ensuing treatment of Native American territories. [FN167]  In fact, the Supreme Court is accredited with creating the legal framework that spawned the allotment policy. [FN168]  However, the Court has also stepped in to protect the Native American peoples and their territories on various occasions, [FN169] creating a somewhat confusing body of jurisprudence regarding the Native Americans' possibly sovereign *329 status. [FN170]  In the late twentieth century, the Court appears to have chosen a side by declaring the ILCA unconstitutional under the Fifth Amendment. [FN171]  Nevertheless, severe land use issues continue to plague Native American peoples. [FN172]  The Court now stands primed to push domestic policy in the direction of the international consensus regarding the property rights of indigenous peoples. As demonstrated by its historical influence, the Court could, in fact, effect such change.

  Primarily as a function of the common law system employed in the United States, international instruments and norms do not influence the Court's decisions, unless the immediate legal question pertains directly to interpretation of such instruments.  This is unfortunate for the Native American populations, who would benefit from the domestic incorporation of internationally recognized principles regarding their property rights. Additionally, the Court sits in a unique position in this respect, with the opportunity to examine regional or global policy trends specifically speaking to the disputes in front of the Court.  Congress, for example, probably does not engage in much comparative analysis before promulgating domestic legislation.

  From a legal standpoint, the treaties ratified by the United States become the "law of the land" and, therefore, must be incorporated into the body of domestic law.  Likewise, customary international law also binds the courts of the United States, perhaps even more strongly when the law reaches jus cogens status within the international community, as is the case with human rights principles.  As evidenced by the recent decision by the Inter‑American Court of Human Rights regarding the Awas Tingni community, the international consensus has reached the United States' backyard. [FN173]  The United States, although not subject to the Inter‑American Court's jurisdiction, is a member of the OAS community and should exhibit some measure of respect for that court's decisions.

  In this regard, the Supreme Court owes a duty to the Native American populations to acknowledge the growing international trend *330 toward the recognition and protection of indigenous peoples' lands.  Recently, the Court has made steps in the right direction. [FN174]  Relying on supportive international agreements and customary law would only strengthen the Court's underlying rationale.

 V. Conclusion

  Incorporating these international obligations into the United States domestic system necessarily entails reconciling several serious issues.  Arguably, the first priority would be to align the United States' domestic policy with the recent Inter‑American Court's decision on the Awas Tingni community, especially in light of the pending case in the Inter‑American system against the United States. [FN175]  Regardless, reaching a regional consensus on indigenous peoples' land rights should be a priority for the United States as a member of the OAS.  However, the application of the principles involved in the Awas Tingni decision raise practical concerns for the United States.

  According to the Inter‑American Court, indigenous peoples have the right to communal property, based on ancestral ties to the land. [FN176]  In addition, the indigenous peoples are entitled to the demarcation and protection of those lands designated as ancestral or customary. [FN177]  In Nicaragua, the Awas Tingni community has traditionally and continually resided in the same location for generations. [FN178]  Therefore, the determination of the boundaries of the ancestral lands to which the Awas Tingni are entitled, is a relatively easy one.  The general area has already been designated, but the details of the final boundaries require final agreement.

  In contrast, the Native Americans within the United States face a gargantuan task in merely designating ancestral lands.  As a result of the expansionism of the North American settlers, the allotment policy, and the establishment of Native American reservations, few tribes can identify one specific area as a traditional territory.  As a corollary, Native Americans aren't merely occupying a corner of the coastline, as are the Awas Tingni.  Rather, Native Americans lay claim to pockets of land sprinkled throughout the country, raising questions about the ability of the government to even promise a policy of noninterference.  Another difficulty arises with respect to Native Americans already forced off *331 traditional lands, possibly generations ago.  The United States may not honestly be able to accommodate those claims, meaning the acknowledgment of indigenous peoples' rights would only apply to future claims, rather than encompass restitution for past wrongs.

  In terms of restitution, the Inter‑American Court found the Awas Tingni entitled to compensation for moral injury, in the absence of actual injury to the community. [FN179]  In the United States, the Supreme Court has recently agreed that the taking of Native American property without compensation equals an unconstitutional taking under the Fifth Amendment. [FN180]  The operation of judge‑made law within the common law system requires that decision only to apply from the time it was made forward.  However, including a category for moral injury might open the courts to claims for previous takings, leading to disenfranchisement, disbandment of the tribe, and loss of cultural autonomy, thereby constituting an ongoing moral injury to the present day.

  The United States faces substantial practical concerns, which, understandably, contribute to its hesitancy in implementing the norms promulgated by the Inter‑American system.  Nevertheless, in order to maintain its position as a world leader in the area of human rights and maintain its international credibility, the United States needs to adjust its domestic policy.  Perhaps the most feasible option begins with acknowledging existing Native American populations, recognizing their current territories, and protecting those lands from further encroachments by the government.  Then Congress, in coordination with the Native American peoples, may be able to resolve the question of retroactivity and prior injuries.  At this point, whatever steps the United States takes, it will be running to catch up with the Inter‑American system.
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