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Introduction

  The American legal system's indifference to the plight of its indigenous people has forced Indian nations in the United States to seek a new recourse for their human rights complaints. [FN1]  Time and again, Indians have tried to air their grievances within the framework of the American judicial system, and time and again they have been met by a hostile judiciary. [FN2]  Nearly all of those cases were based on legitimate constitutional grounds [FN3] or on internationally *940 recognized human rights norms. [FN4]  Further, since the United States ratified its treaties with the Indian nations in a manner consistent with its constitutional provisions governing the adoption of international treaties, these treaties ought to fall under the auspices of international law. [FN5]  This note will focus on the recent attempts by Indians to try to enforce rights guaranteed to all people by customary international law and other human rights instruments. [FN6]

  The indigenous people of the United States have vastly underutilized the benefits of petitioning supranational courts and tribunals to enforce human rights. [FN7]  This is partly due to the American notion that our political and legal systems ought to be free of foreign influence, [FN8] and to the misconception that many of these tribunals are not available to groups other than nation‑states.  Historically, the United States has tried to insulate its domestic affairs from foreign influence. [FN9]  To further this aim, the United States has refrained from signing many of the human rights treaties that have been initiated since the end of the Second World War. [FN10]  Yet that does not mean that the provisions of those agreements are not binding on the United States.  Many of the terms of these human *941 rights documents have become part of the body of customary international law that all states must respect. [FN11]

  The purpose of this note is not to examine the legal status of Indians in the United States, nor is it an overview of the inter‑American system of human rights as a whole, though it will be necessary to briefly summarize the situation of Indians in the United States and the roles of the Inter‑American Commission on Human Rights and the Inter‑American Court on Human Rights. Rather, this note will analyze the attempts of the Indigenous peoples of the Americas to utilize the Inter‑American Commission and the Inter‑American Court, and the results of those cases.

  Part I is a brief synopsis of the American Indian's legal position in the United States of America.  Part II provides an overview of the inter‑American human rights system as organized and administered under the auspices of the Organization of American States.  This overview will include a brief look at both the Inter‑American Commission on Human Rights and the Inter‑American Court of Human Rights.  Part III examines three examples of attempts by Indigenous people of the Americas to utilize the inter‑American human rights system.  First, the case of the Yanomani of the Brazilian Amazon is broken down and the effects of the Commission's decision are analyzed.  Next, the Miskitos of Nicaragua's Atlantic Coast and their attempts to halt lumber practices in their traditional lands will be reviewed.  The ramifications of the Commission's forwarding of the Miskito petition to the Inter‑American Court on Human Rights will also be examined.  Last, the petition of Mary and Carrie Dann, two Western Shoshone women asserting aboriginal title to their traditional land, which is still pending at the Inter‑American Commission on Human Rights, will be reviewed.  Finally, Part IV will work through a hypothetical, where it will be shown that the inter‑American human rights system provides an effective tool in ensuring the protection of human rights of American Indians.

 *942 I. The Legal Status of Indians in the United States of America

  Indians occupy a unique position in the United States' political system: though they exercise "tribal sovereignty," [FN12] they also function as wards of the state. [FN13]  The federal government sometimes has referred to the Indian nations as sovereign "subjects of international law," [FN14] while at other times the government has classified them as "legal units" of the states. [FN15]  The United States' legal system's inability to simply classify its Indigenous population may suggest that Indians in the United States ought to seek the adjudication of supranational courts more often .

 II. The Inter‑American Human Rights System

  It is my contention that the most promising of these supranational tribunals are the Inter‑American Commission on Human Rights and the Inter‑American Court on Human Rights, as administered under the auspices of the Organization of American States (OAS).  Though the OAS was slower than other international bodies in implementing protective measures for the sake of the survival of its Indigenous people, [FN16] it has become the preeminent forum to discuss the serious issues concerning the Indigenous population of the Western Hemisphere. [FN17]

 *943 A. The Inter‑American Commission on Human Rights

  The Organization of American States' system devised to protect human rights is two‑fold, [FN18] and each member has certain human rights obligations as prescribed by the Organization's Charter. [FN19]  First, the Inter‑American Commission on Human Rights' principle function is to "promote the observance and protection of human rights and to serve as a consultative organ of the Organization in these matters." [FN20]  It derives its power from two sources ‑ the OAS Charter and the American Convention on Human Rights. [FN21]  The OAS Charter and the Statute governing the Inter‑American Commission grant broad powers of inquiry to the Commission. [FN22]  Among them are the right to obtain information from the governments of the Member States [FN23] directly, [FN24] and the power to request Member States to supply the Commission with an annual report concerning the economic, cultural and social rights recognized by the American Declaration of the Rights and Duties of Man. [FN25] These powers, along with unilateral communications with parties who appear in front of the Commission, provide the Commission with the necessary tools to present and make public its annual reports. [FN26] By making these annual reports public, the Commission hopes all disputes will be decided between the parties without having to resort to official proceedings.  Often, the negative international *944 publicity from these annual reports is enough to bring the parties to the bargaining table. [FN27]

  If the parties are still unable to reach an amicable agreement, the Commission retains the right to conduct hearings in certain circumstances. [FN28]  These hearings include the presentation of oral statements and the submission of written briefs. [FN29]  Hearings that are brought before the Commission as a result of an individual petition are conducted in private unless otherwise agreed to by the parties. [FN30]  This might be considered self‑defeating since the most likely manner to resolve these disputes is for the international community to exude political pressure on the offending state. [FN31]  Without the media as an effective outlet, garnering international support for a certain position would seem almost untenable.

  The remedies offered by the Commission are few.  It is not entitled to offer damages or specific performance. [FN32]  The Commission may dispose of the matter itself by issuing a final decision in which it advances recommendations that ought to be implemented by the offending Member State. [FN33]  The Commission also has the right to remit a petition to the Inter‑American Court of Human Rights. [FN34]  The Court then has the power to administer monetary compensation and possibly other remedies. [FN35]

  When the Commission learns that gross violations of human rights may be taking place in a Member State, [FN36] the Commission *945 may, with a majority vote, decide to relocate to that state in order to conduct on‑site investigations. [FN37]  The result of such an undertaking would be the publication of an individual Country Study. [FN38]  The Commission may also on its own decide to publish a Country Study, regardless of whether or not it relocates. [FN39]  This Study is usually to follow‑up one if its prior recommendations to insure that its prior proposals have been implemented adequately. [FN40]

 B. The Inter‑American Court of Human Rights

  The Inter‑American Court of Human Rights is the primary judicial instrument of the inter‑American human rights system. [FN41]  Its jurisdiction is two‑fold: adjudicatory and advisory. [FN42]  The adjudicatory function of the Court's jurisdiction is best exemplified by conventional contentious hearings. The Court's statute requires that it conduct such hearings in public, unless it is decided that there are extenuating circumstances requiring that the hearings be conducted in camera. [FN43]  Though there are no blackletter rules determining when the hearings should be held in private, the Court has done so when it believes the lives of witnesses may be at risk or one of the Member States involved invokes a national security defense. [FN44]  Like the Commission, the Court holds oral proceedings and requires that the parties submit written briefs. [FN45]  The Court also exercises the power to compel information from almost any "body, office, commission, or authority of its choice." [FN46]

  Indian groups are not permitted to directly petition the Court ‑ that right is granted exclusively to the Member States and the *946 Inter‑American Commission on Human Rights. [FN47]  However, after hearing a complaint, the Commission, on behalf of a non‑Member State, may present the issue to the Court. [FN48]

  The Court exercises its advisory jurisdiction in three ways. [FN49]  First, any organ of the OAS or any Member State may request an advisory opinion concerning the interpretation of the American Convention. [FN50]  Second, any organ of the OAS or any Member State may ask the Court to interpret any treaty protecting human rights in the Americas. [FN51]  Third, any Member State may ask the Court to review its domestic policies to ensure that they are compatible with the treaties protecting human rights in the Americas. [FN52]  Since this function is almost exclusively reserved to Member States, an advisory opinion from the Court is not available to American Indians. [FN53]

 III. Efforts by Indians to Gain Admittance to the Inter‑American Court of Human

Rights

  As previously mentioned, only Member States can bring contentious cases before the Court. [FN54]  However, after successfully bringing a complaint to the Inter‑American Commission on Human Rights, the Commission may itself refer the matter to the Court. [FN55]  It is only in this manner that any complaint brought by an Indian group would ever be effectively adjudicated in the inter‑American system for the protection of human rights.  It is only recently that Indians in the United States have begun to realize this tool, [FN56] though South American Indians have successfully pursued this route for years. [FN57]

  *947 The two most noteworthy examples of this are the Miskito Indians of Nicaragua and the Yanomani Indians of Brazil.  Though these cases arise from human rights violations which occurred in Central and South America, they require careful examination as they shed considerable light upon the recent petition of the Dann Sisters.  The Danns are members of the Western Shoshone nation from the United States who filed a petition with the Inter‑American Commission on Human Rights. [FN58]

 A. The Case of the Yanomani Indians of Brazil

  On December 15, 1980 the Yanomani Indians [FN59] of the Amazon Rain Forest filed a petition with the Inter‑American Commission on Human Rights. [FN60] The Yanomani are one of the most ancient groups of people on the earth. [FN61]  They live in the dense Amazon Forest and their customs, traditions and language have remained virtually unchanged. [FN62]  Their contact with western civilization has been limited to mining prospectors, researchers, the military and missionaries. [FN63]

  The main contention of the Yanomani was that the government of Brazil was building a state highway through their ancestral territory which forced them to abandon their traditional land and seek refuge elsewhere. [FN64] After the construction of the highway, rich mineral deposits were discovered in traditional Yanomani lands. [FN65]  With the discovery came an influx of miners and prospectors who brought disease, pollution and prostitution, to name just a few of the ills. [FN66] All of these factors further aggravated the Yanomani *948 way of life. [FN67]  The Yanomani's water became infected with mercury from the gold mining, their forest habitat was destroyed for

  airport landing strips, and the increase in trash destroyed both the flora and fauna of the region. [FN68]

  The Yanomani case has been interpreted as an instance where the Inter‑American Commission realized the link between environmental quality and the right to life. [FN69]  The Commission, inter alia, found that due to the construction of the highway, "the territory occupied for ages beyond memory by the Yanomani Indians was invaded by highway construction workers, geologists, mining prospectors, and farm workers," [FN70] and "[t]hat those invasions were carried out without prior and adequate protection for the safety and health of the Yanomani Indians, which resulted in a considerable number of deaths caused by epidemics of influenza, tuberculosis, measles, venereal diseases and others." [FN71]  Ultimately, the Commission found that Brazil had violated Article I (right to life, liberty, and personal security); Article VIII (the right to residence and movement); and Article XI (right to the preservation of health and to well‑being) American Declaration on the Rights and Duties of Man. [FN72]

  The Commission's Resolution was handed down on March 5, 1985. [FN73]  Since that time, the Resolution has had both positive and negative consequences.  On November 16, 1991, Brazilian President Itamar Franco announced the establishment of a permanent territory for the Yanomani. [FN74]  This bold measure was made in the face of strong opposition from the right, including the military. [FN75]  The size of the proposed Yanomani territory was nearly as large as Portugal. [FN76]

  However, without the support of the military the Yanomani had no way of securing their territory. [FN77]  Their reserve is still vulnerable*949 to the encroachment of miners who covet the resources found under the soil. [FN78]  In scenes that glaringly reflect those of the American West, clandestine miners successfully evaded Brazilian authorities and illegally entered the Yanomani homeland. [FN79]  While on Yanomani territory these prospectors unlawfully take minerals and resources from the land and commit atrocities against the Indigenous inhabitants. [FN80]

  In late 1987, battles between the Yanomani and miners resulted in seven deaths. [FN81]  In July 1993, prospectors killed five Yanomani. [FN82] Then in August 1993 miners killed twenty Yanomani, including ten children. [FN83]  Disease also continues to rack the Yanomani. [FN84]  Since the late 1980's disease, in one form or another, has taken the lives of nearly 1,500 Yanomani of a population that only numbers around 10,000. [FN85]

  Disease and violence are not the only problems that confront the Yanomani.  Internal political bickering in Brazil may turn out to be the hardest obstacle yet for the Yanomani to overcome.  Opponents who believe that the Indigenous peoples of Brazil have been granted too much land have a strong ally in the Brazilian military. [FN86]  Not only does the Army tacitly approve of the presence of prospectors on Yanomani lands, [FN87] but the Army also believes that protecting a frontier the size of Portugal (the approximate size of *950 the Yanomani reserve) from the incursion of small bands of miners is a waste of resources. [FN88]

  In addition, Amazonian politicians in Brazil with constituencies or other interests in areas that are affected by the federal government's land policy refuse to recognize the reservations. [FN89]  In fact, a 1996 decree by Brazilian President Fernando Henrique Cardoso gave miners, loggers, businessmen and ranchers the legal right to challenge the size of the reserves granted to Brazil's Indigenous people. [FN90]  Other political conflagrations have further exacerbated the problem as well. [FN91]

  It is impossible to determine how much the Commission on Human Rights' opinion has shaped policy in Brazil concerning the Yanomani.  The resolution handed down by the Commission contained no concrete steps for Brazil to follow. [FN92]  Also, the Commission's lack of an enforcement mechanism and the fact that the Resolution has no binding effect on Brazil further dilutes the importance of the Commission's findings. [FN93]

  Yet most scholars agree that the optimal outcome from a petition submitted to the Commission is the heightened awareness of the international community to the plight of the oppressed individual or individuals who brought the suit. [FN94]  In the case of the Yanomani, their appeal to the Inter‑American Commission resulted in heightened scrutiny of Brazilian practices towards its Indigenous population. [FN95]  It may also be surmised that the Commission's Resolution directly influenced the creation of the Yanomani reserve. *951 Conversely, the Resolution may also have been a contributing factor leading to the polarization of Brazil's political stances to the plight of Indians in the Amazon and possibly to the heightened tension between the Yanomani and the prospectors who covet their land.

  Regardless, the Commission's Resolution has set a precedent for other Indigenous groups in the Americas.  In that sense, the Resolution can only be seen as a positive, motivating force for Indigenous and human rights supporters to rally around.

 B. The Miskito of Nicaragua

  While the Yanomani petition was based upon environmental and health concerns, the application of the Miskito from Awas Tingni against the government of Nicaragua, "is testing the capacity of the Inter‑American Commission to function as a vehicle for the effective implementation of existing and emergent norms relevant to the protection of indigenous rights." [FN96]  The Miskito petition is based on the notion that Nicaragua owes a duty to its Indian population "to secure indigenous communities in the use and enjoyment of their ancestral lands, and to refrain from granting natural resource concessions on traditionally‑held indigenous lands without the consent of indigenous communities." [FN97]  In their petition, the Miskito assert that Nicaragua is bound not only under its domestic law, but also under international law to secure such rights. [FN98]

  The Miskito live in Awas Tingni on Nicaragua's Atlantic Coast and maintain their traditional values, culture and government. [FN99]  In 1996, the Nicaraguan government granted a thirty‑year concession to Sol del Caribe, S.A. (SOLCARSA), a South Korean‑owned logging company. [FN100]  Historically, the Nicaraguan government has *952 been lax in enforcing any of its environmental regulations regarding logging in the region. [FN101]  The fact that the logging would be undertaken entirely in what has always been considered Miskito ancestral homeland, and the fact that the Miskito were never participants in the discussion of granting the logging lease, is what spurred the Miskito to file a petition with the Commission. [FN102]

  SOLCARSA correctly points out that they have a concession agreement to harvest lumber with the Nicaraguan government and not with the Miskito of Awas Tingni. [FN103]  In fact, SOLCARSA has devised a sound plan whereby all harvested lumber will be used ‑ a characteristic of Indigenous logging practices ‑ and the haunting sight of the rotting trunks of ancient trees that scatter the floor of the Amazon will not be found in Nicaragua. [FN104] Though officials from SOLCARSA have refused to meet with any Miskito representative, they steadfastly maintain that the real antagonist in this story is the Nicaraguan government. [FN105]

  The Nicaraguan government refuses to recognize the Miskito's title to their ancestral land. [FN106]  Consequently, Nicaragua has conducted itself as if all the lands affected by the lumber concession are state lands. [FN107] Unfortunately, there is apparently no map or survey that shows where the Miskito's land begins and where it ends. [FN108]  Perhaps what is most distressing about this case is that Nicaragua has always boasted about its benevolent treatment of its Indigenous people. [FN109]  Unfortunately, as is often the case, the rhetoric and press that comes with the passage of new legislation usually *953 helps to assuage the disappointment that occurs when a country does not implement or enforce such legislation.

  In May 1996, Nicaragua initially agreed to partake in the "friendly settlement" procedure that is permissible under the rules of the Inter‑American Commission on Human Rights. [FN110]  Under such a program, the Commission will mediate between the government and the grieving party. [FN111] However, no resolution was reached under that method. [FN112]  The case was then submitted to the Commission, which in turn submitted the Miskito petition to the Inter‑American Court on Human Rights in 1998. [FN113]  On February 1, 2000, the Court ruled that it would hear the merits of the Miskito complaint. [FN114]  Nicaragua, as a member of the Organization of American States, is bound by any ruling of the Court. [FN115]

  A report prepared by the Inter‑American Commission on Human Rights (the Miskito Report) was the impetus for the Miskito's filing its petition. [FN116]  The Commission's report recommended that Nicaragua change its existing policies concerning Indigenous people's right to secure land tenure. [FN117]  The fact that ten years after the report no progress had been made spurred the Miskito to file their petition with the Commission. [FN118]

  The Miskito allege six specific violations of international law against Nicaragua: 1) the Right to Effective Measures to Secure Property, 2) the Right to Cultural Integrity, 3) the Right to Religion, 4) the Right to Equality Before the Law, 5) the Right to Participate in Government, and 6) the Right to Petition and a Prompt Response. [FN119]  These rights were codified in the American Convention on Human Rights and the American Declaration on the *954 Rights and Duties of Man, and can be found in other international human rights law instruments. [FN120]

  First, the Miskito assert that their right to effective measures to secure property has been violated. [FN121]  Under Nicaraguan and international law, the traditional possession of land, and the water and forests within that land, establishes a property right. [FN122]  Interestingly, Nicaragua's laws are in line with the international standard, but what is lacking is any enforcement mechanism on behalf of the government. [FN123]  Specifically, the Miskito complain that the Nicaraguan government entered into a thirty year concession agreement with SOLCARSA which directly affects their land, without consulting them.

  Second, the Miskito allege that their right to cultural integrity has been violated. [FN124]  Just as it had done in the case of the Yanomani, the Commission, in its Miskito Report, stated that these Indigenous people were entitled to "special legal protections" in order to facilitate the existence of their culture. [FN125]  One form that these "protections" ought to take, according to the Commission, is to secure "the issue of ancestral and communal lands." [FN126]  The Miskito also accuse Nicaragua of violating Article 27 of the International Covenant on Civil and Political Rights. [FN127]

  *955 The Miskito also assert other violations that are common throughout the world's Indigenous people.  Among these violations is the right to religion.  The land that SOLCARSA intends to exploit for its lumber contains many burial areas and other sites that hold religious significance in the Miskito's religion. [FN128]  In many Indigenous communities, "land is life" and that land is also inextricably tied to their religion.  Consequently, depriving a community of their land in turn deprives them of their ability to practice their religion.

  Fourth, the Miskito allege that their right to equality before the law has been denied. [FN129]  The Miskito claim that since their property rights have not been enforced, their right to equality before the law has been violated. [FN130]

  In the same vein, the Miskito also claim that their right to participate in government has been overlooked. [FN131]  Since the timber that SOLCARSA wants to harvest is located on their land and therefore the timber is considered their property, the Miskito allege that they should have been consulted before the concession was granted. [FN132]

  Last, the Miskito simply ask that their petition be promptly and respectfully answered by Nicaragua. [FN133]  Since the Nicaraguan government failed to respond to a letter petitioning the government to cease consideration of the lumber concession with SOLCARSA, it violated Article XIV of the American Declaration on the Rights and Duties of Man. [FN134]

  *956 When the Commission forwarded the Miskito petition to the Inter‑America Court on Human Rights, a victory had been secured for Indigenous people throughout the Americas.  When the Court decided that it would actually hear the merits of the case, it sent further shockwaves throughout the Indigenous world. [FN135]

  What may be most important to Indigenous groups are the grounds on which the Miskito petition is based. [FN136]  Many of these issues ‑ such as the right to cultural integrity, the right to practice religion and the right to traditional lands ‑ plague almost all Indigenous populations.  Though the Miskito petition is still pending in the Inter‑American Court on Human Rights, once it is decided it will serve as a strong model for future Indigenous petitions. [FN137]  Even if the petition were to fail in the Court, it would still be a milestone in the furtherance of the protection of human rights in the Americas; especially amongst the Indigenous populations who inhabit the lands of the OAS Member States.

 C. The Dann Case

  In 1993, Carrie and Mary Dann, members of the Western Shoshone Indians who live in Crescent Valley, in the middle of Nevada, filed a complaint with the Inter‑American Commission on Human Rights. [FN138]  Their complaint is the result of having been arrested for trespassing on these lands, and for violating United *957 States' laws concerning the grazing of livestock on public lands. [FN139]  In their petition the Danns assert that they are in possession and use of this land and that their ancestors have been in possession since time immemorial. [FN140]  They further allege that the Treaty of Ruby Valley, made between the Western Shoshone and the government of the United States, grants them title to the land. [FN141]

  In addition, the United States government has leased large tracts of this land to gold mining companies. [FN142]  Federal legislation threatens to eventually cede the land outright to some of these mining companies. [FN143]  The actions of the mining companies threaten the Danns' land and livelihood by pumping water out of the region and by irreparably damaging the environment in Crescent Valley. [FN144]

  While the Yanomani case can best be considered a victory for Indigenous rights associated with their attachment to their environment, and the Miskito petition illustrates the acceptability of protecting basic human rights of Indigenous people, the Dann case is more significant to American Indians.  It will better serve as a precedent for American Indians because it will test the Inter‑American Commission's and the Inter‑American Court's resolve to *958 adjudicate disputes that are common to almost every Indian nation in the United States.  The Dann petition was steeped in five areas that affect nearly every Indian nation: 1) the Right to Property, 2) the Right to Equality Under the Law, 3) the Right to Cultural Integrity, 4) the Right to Self‑Determination, and 5) the Right to Judicial Protection and Due Process of Law. [FN145]

  First, the Danns assert that the United States violated their right to property pursuant to Article XXIII of the American Declaration on the Rights and Duties of Man. [FN146]  The Danns claim that their right to the land is found in their traditional, customary laws, [FN147] and that this customary land tenure system is recognized by United States law. [FN148]  If the United States were not to recognize such aboriginal land title, it would, in effect, be systematically discriminating against its Indigenous population. [FN149]

  The United States does not refute many of the Danns' property claims.  [FN150]  Rather, the United States maintains that the Danns' rights were extinguished as a result of claims proceedings concerning the statutory takings. [FN151]  Such a statutory interpretation is based upon the fact that the Western Shoshone had been "paid" a monetary award. [FN152]  Having been paid, the Danns were estopped *959 from seeking title to their ancestral lands. [FN153]  Aside from claiming that such a judicial interpretation violates their right to property, the Danns also assert that such an interpretation violates their right to equality, cultural integrity, self‑determination, judicial protection and due process. [FN154]

  Second, the Danns assert that their right to equality under the law has been violated. [FN155]  They base this claim on Article II of the American Declaration of the Rights and Duties of Man. [FN156] Since the Danns claim that property rights have been vested in them due to their traditional land use and occupation, those property rights must be protected by the United States. [FN157]

  The petition also claims that the United States Supreme Court's holding in United States v. Dann is discriminatory and further violates their right to equality under the law. [FN158]  Even if the United States' taking can justify the holding of United States v. Dann, the petition argues that the government's taking was unconstitutional since the taking was not for a valid public purpose and that the Western Shoshone were never justly compensated. [FN159]

  *960 The Danns' third claim is that their right to cultural integrity has been violated. [FN160]  Support for this claim can be found in the American Declaration on the Rights and Duties of Man [FN161] and Article 27 of the International Covenant on Civil and Political Rights. [FN162]  In both the Yanomani case and the Miskito case, the Commission has found that the right to Indigenous cultural integrity is bound to the "issue of ancestral and communal lands." [FN163]

  Another way in which the Danns argue that their cultural integrity is being violated is that the United States is preventing their use and enjoyment of land that is traditionally theirs. [FN164]  This problem has been exacerbated due to the Western Shoshone's dependency on the land and the natural resources associated with the land. [FN165]  Specifically, the United States government has permitted private mining companies to exploit the minerals under traditional Shoshone land, conducted dangerous and harmful military activities on or near the land, threatened the Danns' livelihood by attempting to confiscate their livestock and prevented their gathering of traditional foods, and has limited their ability to visit sacred religious sites. [FN166]  All of these actions severely threaten the Western Shoshone culture and environment. [FN167]

  The Danns also assert that their right to self‑determination has been violated. [FN168]  According to a leading scholar on Indigenous *961 peoples' human rights issues, self‑determination entails a right for Indigenous people to exercise control over their traditional lands and natural resources, and to be involved in decisions affecting them. [FN169]  The United States has violated these ideals by improperly extinguishing aboriginal title and by its subsequent harassment of the Danns. [FN170]  The rights to property guaranteed in the American Declaration and the International Covenant on Civil and Political Rights are merely hollow words if the national government can confiscate the property or enter into leases or contracts that affect the land without consulting those who are most directly affected. [FN171]

  Last, the Danns allege that their right to judicial protection and due process of law has been violated. [FN172]  Specifically, the Danns argue that the initial Indian Claims Commission ruling violated this right since neither they, nor a representative, were allowed an opportunity to be heard. [FN173]  This injustice was exacerbated by the Supreme Court's ruling in United States v. Dann, where the Court estopped the Danns from asserting aboriginal title. [FN174]  Before the Supreme Court granted certiorari in that case, the Ninth Circuit Court of Appeals found that the Western *962 Shoshone aboriginal title had not been extinguished. [FN175] Furthermore, in United States v. Dann, the Supreme Court's decision has prevented the Danns from asserting such a defense against federal charges of trespassing. [FN176]

  What the cases of the Yanomani, Miskito and the Danns illustrate is that the Commission is willing and able to consider complaints by non‑Member States.  It has provided a precedent whereby Indians can bring grievances based on environmental and health concerns, [FN177] land issues, [FN178] and other human rights abuses. [FN179]  It has thus been shown that at the very least, the Commission is willing to reprimand offending member states and in some cases willing to submit the petition to the Inter‑American Court. [FN180]

  The Dann case is still pending with the Inter‑American Commission on Human Rights.  Indigenous people from the United States are waiting to see if the Commission will send the petition to the Inter‑American Court, as it did with the Miskito case.  The Danns' allegations include concerns common to almost all American Indians and could prove to be an important precedent for American Indians.  In that sense, any positive action by the Commission will serve as a strong model to be followed by subsequent petitions concerned with Indigenous human rights in the Americas.

 IV. A Hypothetical: The Case of the Lakota

  In 1980, the United States Supreme Court finally brought to an end the litigation concerning Lakota [FN181] claims to the Black Hills. [FN182] Though the Court upheld a prior judgment of $17.1 million *963 as compensation for the government's unlawful "taking" of the Black Hills, it would not grant specific performance and order the return of the Black Hills to the Lakota people. [FN183]

  The Black Hills is the most important region to the Lakota people.  [FN184]  It is the site where the Lakota believe they were created and it has always been the most sacred area to the Lakota nation. [FN185]  Known as Paha Sapa to the Lakota people, the Black Hills represent the center of their spiritual world.  Lakota Medicine Man Pete Catches described the Black Hills as follows:

    "To the Indian way of life, the Black Hills is the center of the Lakota people.  There ages ago, before Columbus came over the sea, seven spirits came to the Black Hills.  They selected that area, the beginning of sacredness to the Lakota people . . . The seventh spirit brought the Black Hills as a whole ‑ brought it to the Lakota forever, for all eternity, not only in this life, but in the life hereafter.  The two are tied together. Our people that have passed on, their spirits are contained in the Black Hills.  This is why it is the center of the universe, and this is why it is sacred to the Oglala Sioux.  In this life and the life hereafter, the two are together."

  The manner in which that land was taken from the Lakota is, according to the United States Supreme Court, a "tragic, chapter in the history of the Nation's West." [FN186]  In 1868, the American government and the Sioux Nation signed the Fort Laramie Treaty. [FN187]  This treaty created the Great Sioux Reservation. [FN188]  Included in the Great Sioux Reservation were the Black Hills.  When gold and silver *964 were discovered in the Black Hills in 1874, the United States could not keep prospectors out. [FN189]  The United States government reasoned that it was in the best interest of all parties, that the Fort Laramie Treaty of 1868 be broken so that white prospectors could mine the Black Hills. [FN190]  In disregard of certain provisions in the treaty requiring signatures of three‑fourths of all adult Sioux men to abrogate the treaty, the United States signed into law a new treaty that was signed by only ten percent of the adult male population. [FN191]  This new "treaty" carved out a large piece of the Great Sioux Reservation, including the sacred Black Hills. [FN192]  Congress resolved the problem of the lack of the required three‑fourths of the adult male Sioux's signatures by signing this new treaty into law. [FN193]

  In 1971 the North Central Power Study, which was endorsed by the Interior Department, proposed the idea that since the Black Hills contained so much coal, oil and uranium, an "energy park" should be created that would supply power to some of the Midwest's largest urban areas. [FN194]  In this manner, the resources would be used most efficiently since raw materials would not have to be transported, but rather would be consumed on the spot from which they were mined.  The Black Hills aquifers could maintain such an undertaking. [FN195]  In its final environmental impact study, the Department of Interior acknowledged that such an energy park would likely cause irreparable damage to the land, water and air of the region. [FN196]  In that same environmental impact study, the Department of the Interior suggested that Indians trade their "special relationship to the land" for a "closer relationship with American society." [FN197]

  The uranium mining currently being conducted in Indian Country is perhaps even more disturbing. [FN198]  According to a Federal *965 Trade Commission report of October 1975, 16 percent of all American uranium reserves that were able to be mined and sold at market price, were under reservation lands. [FN199]  Reservation lands also yielded approximately 20 percent of the total uranium mined at that time. [FN200]  Even more telling is that if the United States were to honor all of its treaties made with Indian nations, an astounding 75‑80 percent of all American uranium reserves would be located on Indian land. [FN201]

  There are generally two ways in which uranium is mined. [FN202]  First, the area can be strip‑mined.  Strip‑mining rids the land of everything.  It is utilized when the deposit is not too far below the surface. [FN203]  Once it is recognized that the deposit keeps going deeper, further layers of the land are simply stripped off. [FN204]  The obvious criticism with strip‑mining is that it totally destroys the land.  Even if the government tries to regulate this practice by forcing the mining industry to "clean up" after themselves, it cannot make up for the harm that has already occurred ‑ especially if that area that was mined is a sacred site.

  If strip‑mining is unavailable, a company may employ a kind of underground mining.  In this practice, a chemical is injected into the ground where the uranium is believed to be and a uranium‑rich slush comes to the surface which can then be treated to retract the uranium itself. [FN205]  This method, however, carries the potential for radioactive waste to seep into the groundwater.  Since the Black Hills is a watershed for much of western South Dakota, the potential *966 for large‑scale environmental degradation is enormous. [FN206]  And aside from the colossal health risks and irreversible environmental damage that this "national sacrifice area" [FN207] would inflict upon the people of the region [FN208] the comments in the government's environmental impact study are grounds enough to sustain a complaint with the Inter‑American Commission on Human Rights. [FN209]

  There are a number of characteristics that this case has in common with Yanomani, Miskito and the Dann cases.  First, like the Yanomani, there are significant environmental issues which would be involved in a Lakota petition to any supranational tribunal.  Among these is mining and the significant environmental damages that are attached to the industry.  The words of the Inter‑American Commission in the Yanomani case that  "the territory occupied for ages beyond memory by the . . .  Indians was invaded by highway construction workers, geologists, mining prospectors, and farm workers," [FN210] and "[t]hat those invasions were carried out without prior and adequate protection for the safety and health of the . . . Indians, which resulted in a considerable number of deaths caused by epidemics of influenza, tuberculosis, measles, venereal diseases and others," [FN211] could easily be reiterated in a Lakota appeal.

  Second, the Miskito case is more intimately concerned with the relationship between the state and its Indigenous populations. [FN212]  The Miskito argue in their brief that the Nicaraguan government is under a duty, arising from both international and domestic law, to take actions to secure the right for Indigenous people to the use and enjoyment of their ancestral lands. [FN213]

  *967 Further, many human rights instruments expressly provide for the preservation of Indigenous cultures. [FN214]  In the government's own words, it is espousing a view that it is a beneficial aspect of this proposed energy park that Indians in the region will become less isolated and more integrated into mainstream American culture. [FN215]  Adherence to such an ideal would obviously kill the Lakota culture.

  The Miskitos, in their petition to the Inter‑American Commission on Human Rights allege that Nicaragua is guilty of violating their right to cultural integrity. [FN216]  The Lakota could allege such violations as well. [FN217]  First, their land was wrongfully confiscated.  In its Miskito Report, the Commission saw the close tie between Indigenous cultures and their "ancestral and communal lands." [FN218]  If the Lakota were to successfully petition the Commission, the Commission would likely rule that in order to protect the Lakota culture, the rightful return of their lands must be part of the solution.

  But even if the Commission found that the Lakota actually occupy their traditional land already, the manner in which that land is administered must be changed.  Like the Miskitos of Nicaragua, the Lakota have little say in the decisions concerning their land, as evidenced by the United States' violation of the Fort Laramie Treaty of 1868.  The right to participate in government is found in both the American Convention and the International Labor Organization Convention No. 169. [FN219]  The Miskitos concluded in their brief that the right to participate in the decisions concerning the administration of their lands is inherent in the right to participate in government. [FN220]  The continued practice in the United States of allowing mining companies to sign leases with the United States government in order to extract the minerals under the reservation *968 land without consulting the tribal government violates the Lakota's right to participate in government.

  Second, many of those same human rights instruments that aim to preserve Indigenous cultures also state that these Indigenous groups are inherently connected to their ancestral homelands. [FN221]  In the Miskito case, the Miskitos complain that their right to cultural identity had been violated. [FN222]  The Miskitos asserted that their right to traditional lands is integral to their cultural identity. [FN223]  The Danns also raise the issue of cultural identity. [FN224]  In fact, the Dann petition reiterates the Inter‑American Commission's stance that the right to traditional land is bound to the "issue of cultural identity." [FN225]  The Danns also allege that their right to the use and enjoyment of that land has been neglected. [FN226]

  A similar argument could be sustained by the Lakota.  The Lakota are extremely spiritual people who no longer have unlimited access to some of their most important and sacred religious areas. [FN227]  The deprivation of the land prevents the Lakota from practicing their religion, a right guaranteed by the United States Constitution, the American Convention, the American Declaration on the Rights and Duties of Man, and the International Covenant on Civil and Political Rights, [FN228] and subsequently contributes to the dissolution of the Lakota culture. [FN229]  Certainly this is such a blatant disregard for the rights of the Lakota that the Commission could recommend that the Black Hills be returned to the Lakota people.

  Third, like the Miskito petition which "is testing the capacity of the Inter‑American Commission to function as a vehicle for the effective implementation of existing and emergent norms relevant *969 to the protection of indigenous rights," [FN230] such a claim by the Lakota would seem to have merit since the Commission has already agreed to refer the Miskito complaint to the Inter‑American Court. [FN231]  If the Commission feels so strongly about the Miskito case, it should follow that a group such as the Lakota would not have a problem getting the Inter‑American Commission on Human Rights to refer their case to the Court. The Lakota, who have endured prolonged harassment by the United States government in the past, and who now live on a reservation that has an unemployment rate of eighty percent [FN232] and an alcoholism rate higher than sixty‑five percent, [FN233] ought to follow a similar route as the Miskito.

  The Dann case, like that of the Miskito, raises issues of property law.  [FN234]  And both the Dann and the Miskito petition raise the issue that their right to equality under the law has been violated. [FN235]  The Danns allege more specific grievances concerning improper prior court decisions that adversely affected their ability to claim aboriginal title to traditional Western Shoshone lands. [FN236]  This issue, though very broad and difficult to prove, also applies to the case of the Lakota people.  The Lakota, like the Western Shoshone, have encountered horrible racial prejudices in American courts.  The most glaring example of this can be found in the dissenting opinion of United States v. Sioux Nation of Indians. [FN237]  Justice Rehnquist, who would later become the Chief Justice of the United States' Supreme Court, wrote:

    I think the Court today rejects that conclusion largely on the basis of a view of the settlement of the American West which is *970 not universally shared.  There were undoubtedly greed, cupidity, and other less‑than‑admirable tactics employed by the Government during the Black Hills episode in the settlement of the West, but the Indians did not lack their share of villainy either. [FN238]  (emphasis added)

  Justice Rehnquist goes further in asserting that the facts proposed to the Court and accepted by the majority were written merely by historians who were interested solely in "having their conclusions or observations inserted in the reports of congressional committees." [FN239]

  Further, with Rehnquist's ascension to the Chief Justice position, many Indian Constitutional Law scholars have maintained that Indians can no longer expect to receive fair trials in federal court system. [FN240]  Since it is the federal courts that ultimately decide what the relationship between the federal government and the Indian nations is, an intolerable conflict is posed. [FN241]  But most importantly, the Supreme Court decision in United States v. Sioux Nation of Indians, like that in United States v. Dann, turns on a statutory interpretation estopping the respective Indian nations from realizing their award, without addressing the merits of the case.

  In the Lakota hypothetical, it would be unreasonable to assume that even if the Inter‑American Court would in fact hear their petition that the Black Hills would ever be returned to them. [FN242]  It has yet to be determined if the Inter‑American Court on Human Rights can command specific performance.  The United States constantly remains vigilant in preventing some foreign institution from dictating its domestic policy.  It may also not be reasonable to argue that supranational courts ought to have the power and jurisdiction to command such authority to force a government to fulfill such specific performance mandates.  However, what may be more important is to muster negative publicity aimed at the offending country.  This has proved effective in ultimately getting the offending government to act. [FN243]

  *971 An excellent example of how international pressure can influence a state's policies is that of Sandra Lovelace. [FN244]  Sandra Lovelace, a Maliseet Indian from Canada, had her status as an Indian removed after she married a non‑Indian, pursuant to a Canadian law. [FN245]  After her divorce, the tribe refused to allow her to return to the Tobique Reserve since the Canadian government had taken away her citizenship. [FN246]  Lovelace filed a petition with the United Nations Human Rights Commission under the Optional Protocol to the International Covenant on Civil and Political Rights. [FN247]  Her complaint, based on racial and gender discrimination, eventually led to the discriminatory law being expunged. [FN248]

  Though the Human Rights Commission has little authority to force a state to change its domestic laws, a finding that the country actually is guilty of sustaining racist or sexist laws will certainly generate a lot of negative international publicity.  In this case, the Canadian government, fearing how the negative publicity could affect its stature in the international community, decided to change its policy concerning this issue. [FN249]

 Conclusion

  The United States portrays itself as a protector and supporter of human rights.  What the United States fails to do, however, is look in its own backyard.  The government's history of dealing with the Indians is not admirable and as has been demonstrated, the legal system provides no recourse. [FN250]  It is time that these Indian nations take their grievances to supranational courts where they will have equality under the law.

  The inter‑American human rights system seems like the best place to start.  The Inter‑American Commission on Human Rights *972 has begun to assert its mandate in order to protect the rights of the Indigenous people of the Americas.  The Commission's referral of the Miskito petition to the Inter‑American Court on Human Rights was the first step in establishing a successful pipeline whereby individual human rights complaints will be heard.

  The Inter‑American Court's subsequent agreement to hear the merits of the Miskito case was the next important step in establishing a complete human rights enforcement mechanism.  Often, countries are successful in evading a hearing on human rights in supranational tribunals by asserting that the tribunal lacks jurisdiction or that the grieving party has not exhausted domestic remedies.

  The Dann case serves to reaffirm the Inter‑American Commission's commitment to the protection of human rights for Indigenous people.  The Commission's agreement to hear the Dann case is quite precarious.  In the United States, the Commission must deal with an extremely powerful and sometimes obstinate party. The political ramifications of the Commission's decisions will be felt throughout the world and particularly in the United States.  If the Danns are successful at all in front of the Commission, the floodgates will open. Because the Dann petition alleges violations that are common to so many of the country's Indian nations, if the Danns are successful, that decision will stand as a very important precedent to future Indigenous petitioners.
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