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	ADB 
	Asian Development Bank

	CIDOB 
	Confederacy of Indigenous Peoples of the Oriente, Chaco 
and Amazonia of Bolivia

	DANIDA 
	Danish International Development Assistance

	DOLE 
	Department of Labour and Employment (Philippines)

	ETI 
	Indigenous Territorial Units (Colombia)

	EZLN 
	Zapatist Army of National Liberation (Mexico)

	GFI 
	Indigenous Forest Guard (Bolivia)

	IDB 
	Inter-American Development Bank

	ICC 
	Inuit Circumpolar Conference

	IFPAAW 
	International Federation of Plantation, Agricultural and Allied Workers

	ILC 
	International Labour Conference

	ILO 
	International Labour Organization

	ICHHDD 
	International Center for Human Rights and Democratic Development

	IUF 
	International Union of Food, Agriculture, Hotel, Restaurant, 
and Allied Workers

	NGO 
	Non-governmental organization

	OTB 
	Basic Territorial Organizations (Bolivia)

	PNUD/UNDP 
	United Nations Development Programme

	PSI 
	Public Services International

	SAE 
	Sub-Secretariat for Ethnic Affairs (Bolivia)

	SDF 
	Sami Development Fund (Norway) 

	SAEGG 
	National Secretariat for Ethnic, Gender and Youth Affairs (Bolivia)

	UN 
	United Nations

	UNICEF 
	United Nations Children's Fund

	UNWGDDIP 
	Intersessional Working Group of the Commission on Human Rights 
on United Nations draft Declaration on the Rights of Indigenous People

	URNG 
	Guatemalan National Revolutionary Union


	Glossary


CONSULTATION 
The process by which a government consults its citizens about policy or proposed actions. It is not consultation unless those consulted have a chance to make their views known, and to influence the decision. 

CONVENTION 

An instrument adopted by an international organization, which is legally binding when countries ratify it. For instance, Convention No. 107 or Convention No. 169 are ILO Conventions on indigenous and tribal peoples. 

COVENANT 

The same thing as a Convention. 

CUSTOMARY LAW 

The law that indigenous and tribal peoples use among themselves. Often it is not written down, and it may not be respected by the national legal system of the countries where they live. 

DECLARATION 

A document adopted by the United Nations or another organization, which states a desirable policy, but is not binding. For instance, the United Nations is examining a draft Declaration of Indigenous Rights. 

DUODJI 

Sami handicrafts 

ILO 

International Labour Organization, or the International Labour Office which is its secretariat. 

LANDSSTYRE 

Home Rule Government (Greenland) 

LANDSTING 

Home Rule Parliament (Greenland) 

NATURAL RESOURCES 

Each country has its own rules for the way ownership and control of natural resources is handled, and how they define resources. Generally speaking, sub-surface resources are those not exposed on the ground, such as water, air and plants. They usually include minerals, gems and oil, but definitions vary. Some countries distinguish instead between renewable and non-renewable resources. In most countries, governments retain ownership of sub-surface resources, whoever owns the land itself. 

RATIFICATION 

The act by which a country formally engages itself to take on obligations under a Convention. Ratification is only effective when sent to the ILO or UN in good form - a decision to ratify, for instance by a national parliament, does not create any international obligations until it is sent to the organization that adopted it, and registered. 

RECOMMENDATION 

An instrument adopted by the ILO at the same time as a Convention, which cannot be ratified, and cannot form obligations. It can provide guidance. For instance, ILO Recommendation No. 104, adopted at the same time as Convention No. 107. 

SAMETING 

Sami Parliament (Norway) 

SELF-DETERMINATION 

A right that belongs to all peoples (see Art. 1 of the International Covenant on Civil and Political Rights, and Art. 1 of the International Covenant on Economic, Social and Cultural Rights). Its exact content has not been decided, but it would appear to encompass ideas ranging from local self-government to the establishment of independent States. 

SELF-IDENTIFICATION 

The right to decide whether you consider yourself a member of an indigenous or tribal people or community. 

STORTING 

Norwegian Parliament 

SUPERVISION 

The process by which the ILO examines governments' reports on the application of Conventions, and states whether the government is applying them correctly. 

WORK 

The ILO does not deal only with wage-earning work, or employment. Other forms of economic activity are also covered by its standards and its activities. This includes traditional and subsistence activities that are often practised by indigenous and tribal peoples. 
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onvention No. 169 on Indigenous and Tribal Peoples, the most recent international standard on the subject, was adopted by the International Labour Conference (ILC) in June 1989.  Since then, ten countries have ratified it, the majority being in Latin America.  This is not surprising.  Many governments in that region have, in recent years, come to recognize the multi-ethnic and multi-cultural character of their national societies, and the need for respecting this diversity for political stability and social progress. 

It is notable that, in spite of the relatively slow rate of ratifications, this Convention has had significant influence on domestic policies and programmes, as well as the policy guidelines of several funding agencies.  This shows that, to induce changes in the perception of the problems and the ways to solve them, ratification, though desirable and, in the long term, necessary, is not indispensable in the short and medium term. 

For instance, in the negotiations which culminated with the adoption of the Agreement on Identity and the Rights of Indigenous Peoples in March 1995, the Government of Guatemala and the Guatemalan National Revolutionary Union (URNG) used Convention No. 169 as part of the conceptual framework in order to arrive at a common ground. Furthermore, the signed Agreement calls on the political parties to expedite the process of ratification of this Convention. In June 1996, after approval by Congress, the Government of Guatemala deposited the instrument of ratification with the ILO. 

In the Russian Federation, the Duma has been examining legislation and practical measures, based on Convention No. 169, for the indigenous peoples of the North. The ILO has testified before the Duma and helped to organize a conference to mobilize assistance for the Government. 

In the Philippines, at the request of the Department of Labour and Employment (DOLE), a training workshop was held for their headquarters and field staff to assess the relevance of the Convention to the national context and discuss how to promote its principles in DOLE's own programmes. Follow-up activities at the regional and provincial levels are currently being considered. 

The Convention has also aroused much interest among several developed countries which do not have an indigenous population. The parliaments of a number of European countries, such as Austria, Germany and the Netherlands, have engaged in debates about the desirability of ratifying this Convention. The basic principles and provisions of the Convention have already been endorsed by a number of donor countries including the Netherlands and Denmark. Aside from humanitarian and solidarity reasons, development policies and bi-lateral aid for the indigenous and tribal peoples would- partisans of the ratification claim- gain in equity and effectiveness. 

The Convention has also been instrumental in the shaping of the Regional Fund for the Development of Indigenous Peoples of Latin America and the Caribbean, a multi-agency mechanism for the distribution of funds received from multi-and bi-lateral donors to indigenous communities. 

As a consequence, the number of requests for education and information material and activities on the Convention has grown significantly over the past few years. Governments, indigenous organizations, NGOs, advocacy groups, and intergovernmental agencies have been approaching the ILO for clarifications on the content, scope and implications of the Convention.  A common concern has been the practical effects of ratifying the Convention, and how to translate its principles into meaningful and concrete actions. 

As part of its response to these requests, the Development Policies Branch, in collaboration with the Equality and Human Rights Coordination Branch, prepared and circulated a first version of this guide in July 1995. It was the result of the discussions and exchange with indigenous representatives, policy makers, human rights activists, government officials, and staff of international agencies. We received several encouraging comments and suggestions to improve the text and make it more useful. Furthermore, the International Centre for Human Rights and Democratic Development (ICHRDD), a Montreal-based NGO which has recently adopted a resolution whereby it commits itself to promote indigenous peoples' rights, approached us and offered to finance the publishing of the guide in both English and Spanish. It was thus decided to revise and update the first version of the guide. 

The present version consists of a booklet explaining the meaning and the scope of the Convention, and providing examples of its application in the countries which have ratified it. To elucidate more effectively the critical issues and concepts of this Convention, the "questions and answers" format has been retained.  The questions have been formulated on the basis of the recurrent remarks, criticism, and queries which arouse in workshops, lectures, and missions organized by the ILO.  A separate set of sample transparencies outlining its content and structure has also been included. The content of the sample transparencies can be reproduced by the guide's users for training purposes. 

We hope that this material will help stimulate further debate on the role of indigenous and tribal peoples in promoting national development and democracy.
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his guide would have never seen the light of the day without the stimulus, queries, and constructive criticism of the many indigenous and tribal peoples, government representatives, development practitioners, and human rights activists we have met over the past eight years. A special thank goes to these people, who have helped us appreciate the practical value of the Convention, as well as its limitations. Our appreciation goes also to Ricardo Hernandez Pulido for his detailed and sensible suggestions on the structure and content of the guide, Jorge Dandler for his valuable insights and information, John B. Henriksen for his precisions on the national law pertaining to the Sami people of Norway, Viveca Stegeborn for her sharp and provocative remarks, Henrietta Rasmussen for the information on the Greenland Home Rule and relevant Danish law, Sandy Davis for his encouragement, and Markus Gottsbacher for helping us in the gathering and processing of country level information. Last but not least, we would like to express our gratitude to Alain Bissonette and the International Centre of Human Rights and Democratic Development (ICHRDD), Montreal, Canada, for its generous financial support.
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rom its earliest days, the ILO has been involved in the situation of indigenous and tribal peoples. The ILO was active in the early 1920s investigating the forced labour of so-called "native populations" in colonies. Indigenous and tribal peoples were, by definition, part of this colonial work force, and the same impulse that gave rise in 1930 to the Forced Labour Convention (No. 29), led to standards and development work on indigenous and tribal peoples. 

The ILO was also concerned with indigenous and tribal peoples in their role as workers like any others. Protection is critical in cases where those peoples are expelled from their ancestral domains to become seasonal, migrant, bonded or home-based labourers, and are thereby exposed to the forms of labour exploitation covered by the ILO mandate. As early as 1921 the ILO began to undertake studies on the conditions of indigenous workers. World War II interrupted these efforts, but they were relaunched afterwards. A vital contribution is that, since 1957, ILO Conventions have been the only international legal instruments addressing the living and working conditions of indigenous and tribal peoples. The first of these instruments, the Indigenous and Tribal Populations Convention (No. 107), adopted in 1957, was the first attempt to codify their rights in international law. Convention No. 107 covered a range of issues such as land rights, working conditions, health and education. Twenty-seven nations ratified it. 

As years went by and public opinion evolved, certain weaknesses in Convention No. 107 began to attract attention, in particular its assumption that integration into the larger society was the only possible future for indigenous and tribal peoples, and that all decisions regarding development were the concern of the State rather than of the people most affected. With the growing awareness by indigenous and tribal peoples during the 1960s and 1970s and the increasing participation at the international level, these assumptions began to be challenged. It was time to bring Convention No. 107 up to date. The meeting of a Committee of Experts convened in 1986 by the Governing Body of the ILO concluded that "the integrationist approach of the Convention was obsolete and that its application was detrimental in the modern world." 

The Governing Body responded by putting the issue on the agenda of the International Labour Conference (ILC) in 1988 and 1989. In June 1989, Convention No. 107 was revised to include the fundamental concept that the ways of life of indigenous and tribal peoples should and will survive. Another fundamental change is the premise that these peoples and their traditional organizations should be closely involved in the planning and implementation of development projects that affect them. This updated instrument, Convention No. 169, is gradually being ratified by ILO member nations and forms the basis for national debates in a number of countries. This Convention sets the minimum international standards, while holding the door open for higher standards in countries that can go further. It seeks to bring all those concerned -governments, organizations of indigenous and tribal peoples, and other non-governmental organizations - into the same dialogue.

Updated by BC. Approved by SR. Last update: 22 April, 1998.
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	Convention No. 169: 
its nature and fundamental principles


 

	Question:
	What is the nature of the Convention?


Convention No. 169, like the other 175 ILO Conventions adopted since 1919, is drafted as a treaty. It is an agreement which is legally binding once it is ratified by governments. Until it is ratified, it serves as guidelines. It is the most comprehensive and up-to-date international instrument on the conditions of life and work of indigenous and tribal peoples, and it is the only Convention on the subject other than the earlier ILO Convention adopted in 1957.   Convention No. 107 was drafted in collaboration with the rest of the United Nations system in a first attempt to regulate, on an international level, the conditions of work and life of these peoples. 

It had to be revised in the middle of the 1980s, following increasing criticisms that it was patronizing and integrationist in its approach. The ILO therefore undertook in 1985 to examine the possibility of revising Convention No. 107. There was a first discussion held in 1986 in a Meeting of Experts, which gave rise to the discussion in the ILO Conference of a revised version of the Convention. This was adopted in 1989 as Convention No. 169. As of June 1996 the Convention has been ratified by ten countries, namely Norway, Mexico, Bolivia, Peru, Colombia, Costa Rica, Paraguay, Honduras, Denmark and Guatemala (in order of ratification).

	Question:
	What is the basic philosophy of the Convention?


Convention No. 107 was intended to provide protection, but it also assumed that the problem of indigenous and tribal populations was one that would disappear with the gradual integration of these peoples into the societies in which they lived. Although Convention No. 107 is no longer open to further ratifications (see related questions), it should not be automatically denounced in countries which have ratified it, but have not yet ratified Convention No. 169. It does still provide important protection which is not available elsewhere at the international level, unless Convention No. 169 has been ratified. 

The newer Convention takes the approach of respect for the cultures, ways of life, traditions and customary laws of the indigenous and tribal peoples who are covered by it. It presumes that they will continue to exist as parts of their national societies with their own identity, their own structures and their own traditions. The Convention presumes that these structures and ways of life have a value that needs to be protected. 

It also presumes that these peoples are in most cases able to speak for themselves and to take part in the decision-making process as it affects them. It also presumes that they have the right to take part in this decision-making process, and that their contribution will be a valuable one in the country in which they live. 

This fundamentally different approach is to be ascribed principally to indigenous and tribal peoples themselves. By the 1970s, they had organized at the international level, in a way that they had not yet done when the ILO discussed the subject in the early 1950s. As a result of this mobilization and organization process, the United Nations completed, in 1981, a long study of the situation of indigenous populations and, in 1982, the Working Group on Indigenous Populations was set up to review progress at the national level, and prepare a Draft Declaration on the Rights of Indigenous People. The ILO, therefore, when revising Convention No. 107, had the benefit of the advice of the international representatives of these peoples and of the international legal debate.

	Question:
	Does this mean that the ILO takes the position that these peoples should always remain as they once were, fixed in their traditional cultural patterns?


No, it does not. Indigenous and tribal peoples have the right to change like all other nations and all other peoples, if they so wish. In most cases they will have to adapt to a changing national situation, to a changing economy and to a changing environment. The important thing is that they have the right to choose whether to change, to what extent, and how. The Convention thus recognizes the right of indigenous and tribal peoples to determine their development priorities, as well as the means and ways of satisfying them (see related discussion on Article 7).

	Question:
	What about the relationship between indigenous and tribal peoples and other ethnic minorities and disadvantaged groups in the country?


Indigenous and tribal peoples are in many - but not all - cases a numerical minority in the countries in which they live. These peoples are a special category of ethnic minorities, who should be treated in accordance with the developing international law on the subject. However, the way international law has dealt with them is different from the way it has considered other ethnic minorities. Unlike them, most indigenous and tribal peoples have a link to the land they have traditionally occupied. They may have cultures which are very different from the predominant culture in the countries where they live. They often have their own laws, their own religions and their own view of the universe around them. In many, but not all cases, they inhabited the land before the group that is now the dominant population. It is sometimes very difficult to draw a distinction between indigenous and tribal peoples and other minorities, and this is something that has to be assessed on a case-by-case basis.

	Question:
	Should indigenous and tribal peoples receive more favourable treatment over other socially disadvantaged groups, such as landless rural workers, who are not indigenous or tribal?


The question is not one of more favourable treatment; it may be one of different treatment. Disadvantaged landless and poor rural workers require help within the national and international development process. The distinction, as far as indigenous and tribal peoples are concerned, is that they often have their own cultures and ways of life which should be respected, in order not to destroy the societies which they have built up over the millennia. Whenever possible, assistance to them and activities which affect them should take account of their particular characteristics.

Another aspect of this is that those peoples who are "indigenous" in the sense that they occupied these territories before others arrived (see related discussion on Article 7) may feel that they have a prior claim to the lands they occupy. In such cases, the government will often have to undertake or continue a land claims procedure in order to ensure that these traditional rights are respected. This does not mean that other disadvantaged rural populations do not have their own land rights.

	Question:
	What about intellectual property rights of indigenous and tribal peoples?


The Convention covers a whole range of issues, but intellectual property rights are not dealt with as such in the Convention. The discussion of this subject was just beginning at the international level when the Convention was adopted. But there is certainly nothing in the Convention which is contrary to the approaches now being put forward.

	Box No. 1 
Respect for diversity

In the past few years, several countries have made important amendments at the constitutional level which recognize the multi-ethnic and multi-cultural character of the countries under consideration.


	Bolivia

	By revision of the Constitution which took place in 1994, the indigenous peoples are recognized, and the multi-ethnic and pluri-cultural nature of the nation is stated.


	Colombia

	Article 7 of the new Constitution adopted in 1991 lays down that the State recognizes and protects the ethnic and cultural diversity of the Colombian nation.


	Mexico

	The addition to the Constitution in 1991 of a new paragraph of article 4 states that the nation has a multi-cultural composition based originally on its indigenous peoples.


	Peru

	Through the 1993 Constitution, the Government recognizes and protects the ethnic and cultural diversity of the Peruvian nation. It also preserves the diverse cultural and lingusitic manifestations of the country.


	Paraguay

	The Constitution promulgated in 1992 recognizes the existence of indigenous peoples as ethnic groups whose culture existed before the constitution of the State of Paraguay. It also establishes the right of these peoples to preserve and develop their ethnic identity in their respective habitat


	Denmark

	The Greenland Home Rule Act of 1978 recognizes the exceptional position Greenland occupies within the realm nationally, culturally and geographically.
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	Convention No. 169: 
its structure and main provisions


The Convention is divided into three major sections, each of which has various parts. The first section of the Convention concerns the general policy governments should take in dealing with indigenous and tribal peoples. The second deals with various substantive issues in more specific ways; and the final section covers general and administrative questions, though reference to administrative aspects can be found also in the two former sections.



Section 1: General policy 



	Question:
	Why does the Convention speak of indigenous and tribal peoples?


The term "indigenous" refers to those who, while retaining totally or partially their traditional languages, institutions, and lifestyles which distinguish them from the dominant society, occupied a particular area before other population groups arrived. This is a description which is valid in North and South America, and in some areas of the Pacific. In most of the world, however, there is very little distinction between the time at which tribal and other traditional peoples arrived in the region and the time at which other populations arrived. In Africa, for instance, there is no evidence to indicate that the Maasai, the Pygmies or the San (Bushmen), namely peoples who have distinct social, economic and cultural features,  arrived in the region they now inhabit long before other African populations. The same is true in some parts of Asia. The ILO therefore decided, when it first began working intensively on these questions shortly after World War II, that it should refer to indigenous and tribal peoples. The intention was to cover a social situation, rather than to establish a priority based on whose ancestors had arrived in a particular area first. In addition, the description of certain population groups as tribal is more easily accepted by some governments than a description of those peoples as indigenous. The Convention makes no distinction in the way in which indigenous groups and tribal groups are treated. Both have the same rights under ILO Convention No. 169.

Another crucial aspect of terminology in the Convention is found in paragraph 2 of Article 1. It says that "self-identification as indigenous or tribal should be regarded as a fundamental criterion" for determining the groups to which the Convention applies. It does not say that it should be the only criterion, but it has to be given very serious consideration when determining the groups to which the Convention applies. It is up to each country to determine in detail the groups covered by the Convention on the basis of both the objective and the subjective criteria listed here, and in consultation with those affected.

	Box No. 2 
Customary law


	Bolivia

	Article 171 of the new Constitution of Bolivia, which was adopted in 1994, recognizes indigenous communities as legal entities and states that the traditional authorities of indigenous peoples can exercise administrative functions and alternative procedures for the settlement of disputes - in accordance with their customs - as long as they are not contrary to the Constitution and the laws. The legal programme of the Sub-secretariat for Ethnic Affairs (SAE) seeks to establish a national system of legal services, facilitate the access of indigenous peoples to the judiciary and enhance the capacity of administrative, legislative, judiciary and police authorities to deal with indigenous rights. Furthermore, it is foreseen to reinforce the self-defense capability of indigenous organizations and to draft legislation concerning indigenous peoples.


	Colombia

	Traditional indigenous councils and organizations are considered legal entities, and the territories inhabited by indigenous peoples are recognized as territorial entities, on an equal footing with departments and district areas. Indigenous Territorial Units (ETI) have their own political-administrative system which may comprise districts, municipalities and provinces, including reservas and resguardos. Within the resguardos, the indigenous councils have full judicial authority in accordance with their customary laws and practices, as long as this is not contrary to national legislation (article 246 of the Constitution of 1991). Whenever an indigenous person commits an act not considered a serious crime in his/her community, then, under section 22 of the Penal Code, this person may be rehabilitated in his/her natural surrounding.


	Paraguay

	The 1992 Constitution provides for the right of indigenous peoples to apply freely their systems of political, socio-economic, cultural and religious organizations, and to observe voluntarily customary practices in their domestic co-existence as long as they do not violate the fundamental rights contained in the Constitution.


	Norway

	In Norway local custom is a general source of law. According to some of the decisions of the Norwegian Supreme Court, the usufruct of land by the Sami for reindeer husbandry is regarded as creating a right, although this principle has not been followed in all cases. The Ministry of Justice has established a free legal aid project, which covers four municipalities where the majority of the population is Sami. It provides financial assistance for legal advisory services and for civil proceedings.


	Denmark

	The Greenland Criminal Code of 1954 draws upon the customary law of the Greenlandic Inuit. While guilt is determined as in Danish criminal law, sanctions are established based on the assessment of the offender's individual and social situation at the time of conviction. Due to the limited size of Greenland's population (about 40,000 persons in the 1950s and over 50,000 in 1995), the smallness and isolation of the island's communities and the lack of prisons and similar institutions, it was agreed that the traditional pattern of individualized treatment of criminals, without isolating them from society, was the most appropriate. At present, the law is under revision by the Joint Commission on the Greenland Criminal Code, consisting of an equal number of Greenlandic and Danish members.



	


 

Another crucial aspect of terminology in the Convention is found in paragraph 2 of Article 1. It says that "self-identification as indigenous or tribal should be regarded as a fundamental criterion" for determining the groups to which the Convention applies. It does not say that it should be the only criterion, but it has to be given very serious consideration when determining the groups to which the Convention applies. It is up to each country to determine in detail the groups covered by the Convention on the basis of both the objective and the subjective criteria listed here, and in consultation with those affected.

It is important to stress that the Convention does not provide a definition of who indigenous and tribal peoples are, but rather a statement of coverage. It was thought that a definition would limit and exclude some of these peoples from enjoying the rights accorded by the Convention. Recently, at the first session of the UN Commission on Human Rights Working Group on the Draft Declaration on the Rights of Indigenous People in November 1995, Geneva, many indigenous representatives argued (1) that a definition would deny indigenous and tribal peoples the exclusive right to determine their membership, identity and status, thus refusing their right to self-determination. Definition, to these peoples, is a question of self-identification and acceptance by the indigenous communities to which they belong.

	Question:
	What about the term "peoples"? 
Does this mean that those covered by the Convention have the right to self-determination?


The ILO worked for three years during the adoption of the Convention to decide whether or not to change the term "populations" in Convention No. 107 to the term "peoples" in the new Convention. The inclusion of the term "peoples" instead of "populations" was the result of lengthy discussions and consultations outside the meetings. It was finally agreed that the only correct term was "peoples", because this term recognizes the existence of organized societies with an identity of their own rather than mere groupings sharing some racial or cultural characteristics. After protracted discussions, it was also decided that "the use of the term 'peoples' in this Convention shall not be construed as having any implications as regards the rights which may attach to the term under international law." (Third paragraph of Article 1.) The inclusion of this paragraph responded in part to the concern expressed by several governments over the question of whether the use of the term "peoples", in this connection, would mean that their right to secede from the countries in which they lived would be recognized in international law. It was also decided that it was outside the competence of the ILO to determine how the term "self-determination" should be interpreted in general international law. It was understood, however, that the Convention does not impose any limitation on self-determination nor take any position for or against self-determination.

In other words, there is nothing in Convention No. 169 which would be incompatible with any international legal instrument which may establish or define the right of indigenous and tribal peoples to self-determination.

	Question:
	Are there any provisions of the Convention which can be taken to define its basic policy?


Yes, Articles 6 and 7 are central to the way the Convention should be applied. Article 6 requires governments to establish means enabling these peoples to participate at all levels of decision-making in elective and administrative bodies. It also requires governments to consult indigenous and tribal peoples, through adequate procedures and their representative institutions, whenever consideration is given to legislative or administrative measures which may affect them directly. Consultations on the application of the Convention have to be undertaken in good faith and in a form appropriate to the circumstances, with the aim of achieving an agreement or consent to the measures proposed. Aside from these cases, consultations with indigenous and tribal peoples are compulsory:

· prior to any exploration or exploitation of mineral and/ or other natural resources within their lands (see related discussion on land and resource rights); 

· when it might be necessary to remove indigenous or tribal communities from their traditional lands and resettle them somewhere else (see related discussion on Article 16); and 

· prior to the design and launching of vocational training programmes for them (see related discussion on Articles 21 to 23). 

Article 7 is the other of the central provisions of the Convention. It says that these peoples have the right to decide their own development priorities and to exercise control over their own economic, social and cultural development. With regard to regional and national plans and programmes affecting them directly, indigenous and tribal peoples shall participate in their formulation, implementation and evaluation. Moreover, plans of overall economic development for the areas inhabited by indigenous and tribal communities have to be designed with a view, among other things, to improving their living conditions, employment opportunities, and educational attainments. In addition, governments are required, whenever appropriate, to carry out, in cooperation with indigenous and tribal peoples, studies assessing the likely impact on them of the proposed development activities. Indigenous and tribal peoples' cooperation has to be sought also in the design, execution and evaluation of health (see related discussion on Articles 24 and 25) and education services, including vocational training schemes (see related sections).

	Question:
	Does Article 7 mean that indigenous and tribal peoples have a right of veto over development policies?


No. Like other elements of the national population of any country, indigenous and tribal peoples do not have the right to veto development plans that may affect the whole country. Some of the indigenous and tribal representatives, during the discussions leading to the adoption of the Convention, said that by denying them the right to veto, this would allow governments to do whatever they wanted. This is not the way the Conference understood the Convention.

Article 7 requires, in fact, that there be actual consultation in which these peoples have a right to express their point of view and a right to influence the decision. This means that governments have to supply the enabling environment and conditions to permit indigenous and tribal peoples to make a meaningful contribution. This can consist, for instance, of helping these peoples acquire the skills and capabilities needed to understand and decide upon the existing development options.

	Question:
	What does it mean that consultations have to be undertaken "in good faith" and "through appropriate procedures"?


This means that, when engaging in consultations with indigenous and tribal peoples, governments have to provide them with information which is relevant and complete, and which can be fully understood by them. Furthermore, consultations cannot be conducted with whoever claims to be a representative of the communities and/or people directly concerned. They have to be undertaken with truly representative organizations/institutions which can talk or make decisions on behalf of the interested communities/people. Governments thus have an obligation, prior to starting consultations, to identify and verify that the institutions/organizations with which they are dealing meet these requirements. Finally, the Convention clearly indicates when consultations are mandatory (see previous question).

	Box No. 3 
Self-governance, participation and consultation


	Bolivia

	On 20 April 1994, the Law on Popular Participation was enacted. Section 3 stipulates that Basic Territorial Organizations (OTBs) are subjects of popular participation. OTBs include, amongst others, peasant communities and indigenous peoples, organized according to their customs and traditions. By this act, indigenous peoples, through their authorities, can undertake public administration duties. Furthermore, the National Secretariat of Ethnic Affairs (SEA) and the Confederacy of Indigenous Peoples of the Oriente, Chaco and Amazonia of Bolivia (CIDOB) concluded a coordination agreement on 18 April 1994. Under this Agreement the Secretariat commits itself to consult the Advisory Committee for Indigenous Peoples, which includes a representative for each ethnic group, on any action, plan, project or programme in these regions.


	Colombia

	Indigenous representation in Congress is a constitutional guarantee. Article 171 of the Constitution provides for the election by indigenous communities of two indigenous members in special constituencies. Only persons who previously held a position of authority in their communities, or were leaders of an indigenous organization, are eligible for these seats.


	Norway

	In 1987, the Storting (Norwegian Parliament) resolved to establish a direct national representative Sami body the Sameting (Sami Parliament), with 39 representatives elected by general election held in thirteen constituencies which together cover the whole country. The Sameting was elected for the first time in 1989. All those over the age of 18, who consider themselves as Sami and whose parents or grandparents spoke Sami as their mother tongue, are entitled to take part in a Sami parliamentary election. Individuals are registered on an electoral roll in accordance with these criteria. 

The tasks of the Sameting are laid down in the Act pertaining to the Sameting and other Sami Regulations where it says, for instance: "The scope of activity of the Sameting extends to all matters that, in the opinion of the Assembly, concern Sami peoples in particular". The Sameting can, on its own initiative, raise matters and issue statements with regard to all matters within its scope of activity. On its own initiative, it may also present matters to public authorities and private institutions. The Sameting is extremely concerned with the primary industries of the Sami such as reindeer herding and fishing. The Sameting has had in the main, consultative authority only, but now the administration of the majority of the measures, which have been established in the last 10 to 15 years to promote Sami culture, has been transferred to the Sameting. The Sameting is to oversee - politically and formally -that the administrative orders concerning the Sami are complied with. 

Prior to its submission to the Committee of Experts of the ILO, the Government of Norway sent its latest report on the implementation of Convention No. 169 to the Sami Parliament for its comments. These comments form an integral part of the report, under the terms of an agreement entered into between the Norwegian Government and the Sami Parliament. This co-operation is established as a permanent procedure to ensure the inclusion of the opinion of the Sami Parliament in the formal reporting procedure on Convention No. 169. The Sami Parliament has indicated its willingness to enter into an informal dialogue with the Committee of Experts, together with the Norwegian Government, to facilitate the implementation of the Convention.The Government has stated that it shares the wish to facilitate the implementation of the Convention in this way, believing that open co-operation between governments and representative indigenous bodies may contribute effectively to the international promotion of indigenous rights and cultures, and the Government therefore fully supports the suggestion of a supplementary dialogue. 

In Norway, the Sami Development Fund (SDF) was established according to a parliamentary decision of 24 October 1975. Since 1989 it has been administered by the Sameting (see above) and its subsidiary body, the Sami Trade Council, instead of the Norwegian Government. The SDF allocates grants to duodji (Sami handicrafts) and Sami publishing operations, and administers grants for young Samis. The beneficiaries are not limited exclusively to Samis. Regardless of ethnic background, people from certain areas can apply for grants from the SDF. Around 38% of the projects which have received support from the Sami Development Fund relate to primary industries such as farming (23%) and fishing (12%). Approximately 56% of the total amount is used for the benefit of traditional Sami industries including aid given to Sami craft projects. The fund's area of action are the counties occupied predominantly by Sami, though the support -although ethnically justified - is, for practical and political reasons, practised without any discrimination on ethnic grounds. 

As per the Greenland Home Rule Act of 1978, the Greenland Home Rule authorities consist of an Assembly elected by the people of Greenland, the Landsting, and an Executive, the Landsstyre, which is elected by the Landsting. The Landsting has legislative power on all matters except for those related to the Constitution, foreign policy, defence, the judicial system and the currency, which are still the responsibility of the realm of Denmark.



	


 

	Question:
	What kind of rights does the Convention provide for?


The Convention is a further development of the ILO's concern for particularly disfavoured groups and its general human rights approach towards equality. Equality can require special treatment for groups who are at a disadvantage, such as, for instance, indigenous and tribal peoples, women, and working children. Affirmative action, as this special treatment is also known, does not necessarily entail positive discrimination but also includes actions to overcome past discrimination. Aside from general human rights applicable to all citizens, the Convention grants indigenous and tribal peoples rights applicable only to these peoples. These rights include: collective ownership and possession rights of their lands, the right to retain their language and institutions, the right, under given circumstances, to solve internal disputes according to customary law, etc. The recognition of special rights is not to be considered as a discrimination against non-indigenous citizens, but rather as a recognition of the distinctiveness of indigenous and tribal peoples' characteristics, needs and aspirations.

The Convention establishes, in Article 8(3), that indigenous and tribal peoples shall enjoy the rights all other national citizens enjoy and assume corresponding obligations. In practice, however, these rights are often denied to them. This is frequently due to the fact that they do not know either their rights under the national law, or the procedures to press their claims. Indigenous and tribal peoples are often convicted of offenses without knowing why. Individuals from indigenous and tribal communities and judges may be unable to communicate and understand each other, as they may not speak a common language, and offenses or crimes defined in the national law often do not coincide with those under customary law. To remedy this situation, the Convention provides in Articles 8(2) and 9(1) that indigenous and tribal peoples have the right to retain their customs and institutions, including traditional methods for dealing with offenses committed by their members, where these are not incompatible with fundamental rights established by national and international law. Conflicts arising from the application of these provisions shall be resolved through ad hoc procedures. Governments are also required to have due regard to the customary law and the social, economic and cultural characteristics of indigenous and tribal peoples when applying national laws and regulations, and imposing penalties. Indigenous and tribal peoples, under Article 12, shall be able to take legal proceedings to protect their rights, and measures enabling them to understand and be understood in these proceedings shall be adopted. To this end, measures such as interpretation services or other effective means, shall be adopted by Governments.

Another crucial provision is contained in Article 11 which prohibits the exaction from members of these peoples of compulsory personal services, whether paid or unpaid, unless authorized by law for all citizens. This Article seeks to prevent and punish any form of bonded or forced labour, into which indigenous and tribal peoples are often trapped, mainly as a result of the loss of their lands and natural resources, and the absence of suitable alternative livelihood opportunities.



Section 2: Specific issues 



This section contains 20 substantive Articles dealing with a wide range of topics, including land, education, labour, and other subjects. For practical reasons, they are grouped under seven headings. It should be remembered that the individual Articles do not stand alone but are related to each other. Each Article has to be read, in particular, in connection with Articles 6 and 7 of the Convention which have been referred to earlier.

Participation, co-management, and self-government

The Convention takes the approach that indigenous and tribal peoples should have as much control as possible over their own lives and future, and that governments shall provide the means and resources to make this possible. This can be done in several ways. As already said, they should be able to participate in the decision-making process, and they should be able to identify themselves as being indigenous or tribal. There are also provisions in different parts of the Convention that give them the responsibility and the right to run programmes that affect them. One example is found in Article 25 on health services (see related discussion on Articles 24 and 25).

The Convention says that health services shall be planned and administered in cooperation with the peoples concerned, and shall take into account their special conditions as well as their traditional preventive care, healing practices and medicines. This means that indigenous and tribal peoples have a direct role to play in the way health care is provided.

	Box No. 4 
Mexico: Forging a new social pact

In January 1996, after two years of conflict in the State of Chiapas, and of unsuccessful attempts to negotiate a peace agreement, the federal Government of Mexico and the Zapatist Army of National Liberation (EZLN) met together in San Adrйs, Chiapas, to discuss the issue of indigenous rights and culture. As a result, a number of important joint statements and documents were adopted for submission to the relevant national authorities. All these documents propose important reforms to the normative framework of the various levels of government, as they are deemed essential, if a new order is to be established. They bear a close resemblance to Convention No. 169, which Mexico has ratified. 

The joint Pronunciamiento (roughly translated as "Statement") spells out the basic principles and ingredients for an effort of national unity leading to a new social pact between the State, indigenous peoples, and the civil society. New social, economic, political and cultural relationships need to be forged to eliminate the discrimination, poverty and exclusion indigenous peoples confront in Mexico to enable the country improve its own opportunities of economic and social progress. The principles on which the new pact is to be grounded are: (i) respect for indigenous peoples' diversity; (ii) the conservation of the natural resources of the territories they occupy or otherwise use; (iii) integrity and transparency, through a greater involvement of indigenous peoples in decision-making and control over public expenditure; (iv) participation of indigenous peoples in their own development, through co-management of projects and plans; and (v) indigenous peoples' autonomy and "free determination", within the framework of the State. 

The Joint Proposals of the Federal Government and the EZLN contain proposals for reforms and additions to the National and State Constitutions, and the laws deriving from the reformed Constitutions, to reflect these principles. Amendments are to, among other things, recognize traditional authorities and procedures for electing them, secure indigenous peoples access to the judiciary, and recognize the procedures and customary law by which indigenous peoples solve internal conflicts. They should also contribute to the strengthening of the economic base of indigenous peoples, through strategies and plans, designed and executed with them, which build upon their skills and knowledge, meet their needs, increase the value added of their resources, and upgrade the quality and quantity of the social facilities available locally. Land tenure security and effective protection of the integrity of indigenous territories, as provided for in Article 13(2) of ILO Convention No. 169, is considered a matter of utmost urgency. Indigenous communities have to be guaranteed preference over other groups with regard to the exploitation of the natural resources in their lands. Adequate participation by both indigenous men and women in governance and political representation at national, State and local levels, needs to be guaranteed. 

It is proposed that the Municipal Law be revised to allow for the creation of indigenous municipalities where the population is predominantly indigenous, and for adequate indigenous representation in those municipalities in which they are a minority. Effective protection is also to be assured to indigenous rural workers migrating within and outside the country. Women and children are identified as particularly vulnerable groups, deserving priority attention by social policies and programmes. 

The Joint Commitments and Proposals of the Federal and State Governments and the EZLN provides for the creation of: (i) a Commission for Municipal Reform and Redistricting in Chiapas; (ii) an Inspector General responsible for indigenous affairs within the National Commission of Human Rights; (iii) a Defender of Indigenous Peoples (Defensorнa de Oficio Indнgena); and (iv) an Agrarian Board (Mesa Agraria) to solve agricultural conflicts. Proposals for the modification of the penalties established by the present law on sexual crimes, the recognition by the Constitution of the specific rights of indigenous women, and the recognition of their rights as workers are included as well. With regard to indigenous peoples' access to the means of communication, it is proposed that the seventeen radio stations belonging to the Indian National Institute (INI) be transferred to the indigenous communities in their respective regions. The creation of indigenous institutes which study, disseminate and develop indigenous languages is also recommended and the textbooks destined for non-indigenous children should be revised to reflect the country's cultural pluralism. Possibilities have to be provided for the practice of traditional medicine, without this preventing the State from offering adequate health services at the national, state, and local levels. The indigenous peoples of Chiapas, in coordination with the national and state governments, should also review the existing institutions dealing with the various aspects of their life, and formulate reccommendations for their re-structuring. 

The Commitments for Chiapas by the Federal and State Governments and the EZLN specify the articles of the Constitution of Chiapas which should be modified. They also detail the secondary State laws, including the Civil and Penal Codes, the Chiapas Basic Law on the Judiciary, the Electoral Code, and the Municipal Law, which should be amended. The pluricultural nature of the State of Chiapas has to be recognized, as well as the autonomy of indigenous peoples as culturally distinct societies and their capacity to decide their own affairs within the framework of the State. The rights of indigenous women to participate in governance and development on equal footing with indigenous men should be established, as well as ad hoc mechanisms to facilitate this.


 

The Convention says that health services shall be planned and administered in cooperation with the peoples concerned, and shall take into account their special conditions as well as their traditional preventive care, healing practices and medicines. This means that indigenous and tribal peoples have a direct role to play in the way health care is provided.

An even more far-reaching provision is found in Article 27 as concerns education (see related discussion on Articles 26-31). The Convention requires governments to ensure that members of these peoples are trained and that they are involved in the formulation and implementation of education programmes, with a view to a progressive transfer of responsibility for these programmes to these peoples. This does not mean, of course, that the government can simply abdicate its own responsibilities. It does mean that before a government can transfer this task, these peoples have to be ready to accept these responsibilities and are able to carry them out effectively. This may mean in turn that the government has to provide financing for these activities. As noted earlier (see related discussion on participation, co-management, and self-government), indigenous and tribal peoples have, under certain conditions, the right to preserve and abide by their own norms, institutions and procedures to solve conflicts which may arise among their members.

On another subject, there is also an important role to play for indigenous and tribal peoples in a way that reflects many elements of self-determination. Paragraph 3 of Article 7, for example, requires governments to ensure that, whenever appropriate, studies are carried out in cooperation with the peoples concerned to assess the social, spiritual, cultural and environmental impact on them of planned development activities. It is the government's responsibility to lay down the criteria, terms and conditions under which participation by indigenous and tribal communities in this "impact assessment" should take place. In setting these rules and procedures, governments have the obligation to ensure that these communities will be able to understand fully and to assess the consequences of the planned development activities on their life styles, social and economic organization, and income and employment opportunities and prospects.

Land and resource rights (Articles 13, 14, 15, 17, 18 and 19)

It is well known that land rights are fundamental to the continued survival of indigenous and tribal peoples. Land and its natural resources are in fact the principal source of livelihood, social and cultural cohesion, and spiritual welfare of many indigenous and tribal peoples. As noted earlier (see related question), the desirability of including the term "peoples" versus "populations" was responsible for prolonged discussions within and outside the ILC Committee. Equally heated and protracted was the debate on part II of the Convention (Articles 13 to 19), which deals with indigenous and tribal peoples' rights to their lands and the natural resources therein.

In Article 13, the Convention requires governments to respect the special importance of the cultures and spiritual lives of these peoples, of their relationship with the lands or territories which they occupy and, in particular, the collective aspect of this relationship. The retention of the term "territories", already contained in Convention No. 107, in this provision was the result of long negotiations among employers, workers and governments. Employers and some government members objected that the word "territory", without a qualification, would create serious legal and constitutional problems in many countries. In the Constitutions of some countries, in fact, the expression "territories" refers to the entire national territory, or the extent of the nation. Workers' members, endorsing the view of the indigenous representatives who were attending the Committee sessions, declared that: "...this term was the only appropriate one to describe the special relationship which indigenous and tribal peoples collectively attach to specific geographic areas" (2) and that it did not have implications for national sovereignty or ownership. In the end, it was decided to opt for a wording which would apply to a variety of situations, without undermining the ratification prospects of the Convention. The word "territories" was retained, but it was added to the term "land" and not substituted for it.

The recognition of land areas, to which indigenous and tribal peoples have special rights, is intended to give them a stable base for their economic, social and cultural undertakings and future survival. There is no question of creating a "State within a State"; the Convention is, in fact, explicitly oriented towards action "within the framework of the States within which they live".

The basic provision on land rights in Convention No. 169 is Article 14. It requires that the rights of ownership and possession of the peoples concerned of the land they traditionally occupy shall be recognized. Let us stop for a minute on this sentence. It has various parts; it talks of the rights of ownership and possession. Does this mean that indigenous and tribal peoples always have the right to title over their traditional lands? Not necessarily - the Convention talks of "rights" in the plural. There are many cases in which indigenous and tribal peoples do not have full title to their traditional lands. After a long discussion in the Conference, it was concluded that in some circumstances the right to possession and use of the land would satisfy the conditions laid down in the Convention, as long as there was a firm assurance that these rights would continue. This may be the case, for instance, in situations where isolated indigenous and tribal peoples live on reserves or where there is shared use of certain lands. In the latter case the right to possession may be more appropriate than full title. Finally, there are many situations in which indigenous and tribal peoples have a restricted right of ownership and are not able to exercise all of the rights which full title would confer. This may be the case, for instance, when their lands have been declared inalienable. It should be made very clear that this sentence is not meant to deprive these peoples of the greatest degree of land rights attainable. It had to be drafted in a way that would take into account different situations, and the fact that not all indigenous and tribal peoples are in a position to exercise the full rights of ownership.

	Box No. 5 
Indigenous land and resource rights


	Bolivia

	The Government has recognized indigenous peoples' rights to the surface natural resources of the lands which they occupy or possess (through presidential decrees concerning indigenous territories, section 153 of the Forest Act and article 171 of the 1994 Constitution). The territories granted to the indigenous peoples of the Eastern lowlands have been qualified, at the request of these peoples, as "inalienable, indivisible, imprescriptible and unseizable" through Presidential Decrees. These requests emerged within the context of the Marcha por el Territorio y la Dignidad (March for Territory and Dignity) carried out by several lowland indigenous peoples from Trinidad to La Paz in 1990. Indigenous Territories are both multi-ethnic and open in terms of composition, as they can be inhabited by different indigenous groups, and of access, since other groups can use the traditional resources therein, even though they do not live in these territories. This applies to those groups which have traditionally had access to these areas. The procedures for transmission of land rights, including the patterns and use of distribution of lands among indigenous communities, rely on the customs and traditions of each community. 

Since 1995, an indigenous census is being carried out by the National Secretariat for Ethnic, Gender and Youth Affairs (SNAEGG) and the United Nations Development Programme (UNDP) through the Programa Indнgena (Indigenous Programme), in order to collect and collate data on the size and amount of lands traditionally occupied by indigenous communities. An experimental process of land registration (the project CAT-SAN) has been set up in the Indigenous Territories Sirionу and Mataco and in the areas inhabited by the Guaranнs. The first phase provides for a legal audit concerning all private properties within these lands to determine whether they are legally established or not. The second phase consists of surveying the lands to define their area, location, borders, etc., and whether they coincide with the data gathered in the agrarian project. The third phase is to find out whether the surveyed lands are idle. In cases in which land is illegally held or does not fulfil any social function, it is to be handed over to the indigenous people in the area. 

The Environmental Act of 27 April 1992 guarantees the right of indigenous peoples to participate in the use, management and conservation of the renewable natural resources located on their lands. The Government is required to create the mechanisms and processes to enable these peoples to enjoy this right. It is mandatory to carry out impact assessment studies prior to the implementation of any project which may affect indigenous communities directly or indirectly. 

By Presidential Decree No. 23107 of 9 April 1992 the Indigenous Forest Guard (GFI) was established. It is composed exclusively of indigenous community members and operates under the direct supervision of indigenous communities. 

Its major task is to monitor and protect indigenous territories as common property, to defend and preserve the natural resources of their territories, to orient and support conservation and sustainable use of natural resources by community members, and to confiscate all forest resources which have been extracted illegally. About 80 percent of the public sales of the confiscated goods and fines from intruders go to the communities who own the affected territory, and the rest goes to the Indigenous Forest Guard. The GFI operates on behalf of the State and its credentials are issued by the SAE.


	Colombia

	The 1991 Constitution of Colombia was the first in the world to articulate the concept of territorial rights for indigenous peoples and to specify the nature of indigenous rights to self-government and to the management of their natural resources. Indigenous Territories are recognized as territorial entities, on an equal footing with departments and district areas (article 286 of the Constitution). Moreover, the councils temporarily responsible for the government of indigenous territories have tasks such as ensuring that laws on soil use are properly applied in their territories; safeguarding the preservation of natural resources; promoting public investments; and ensuring that they are executed in compliance with the law. In Colombia the rights of land ownership and possession  are recognized in the reservas and the resguardos, of which there are reported to be nearly 250. Article 286 of the Constitution deals with the category of Entidades Territoriales (Territorial Units), which will have their own political-administrative system and may include districts, municipalities, provinces, and territorios indнgenas (indigenous territories) like reservas and resguardos. The Organic Territorial Planning Act, which will regulate the demarcation of the Entidades Territoriales (article 329 of the Constitution), is currently under consideration.

In articles 63 and 329 of the Constitution it is provided that resguardos are imprescriptible, unseizable and inalienable. The rights of nomadic groups to use lands not exclusively occupied by them, but to which they have traditionally had access for their subsistence and traditional activities, are recognized by the creation of resguardos. The communities or inhabitants of the region, where renewable natural resources are to be found, have priority on the right to exploit them, under the Mining Code. Article 330 of the Constitution stipulates that any exploitation of natural resources in indigenous territories has to be carried out without damaging the cultural, social and economic integrity of the indigenous communities, and that the Government is to ensure the participation of representatives of the communities concerned in taking any such decisions.


	Mexico

	Ejido and comunidad are collective land tenancy systems, which prevail among indigenous peoples in Mexico. Recent reforms of article 27 of the Constitution provide for the privatization of lands under the ejidos and comunidades, if the indigenous communities so wish, and for the protection of the property and integrity of these territories. According to the new Agrarian Reform Act, which regulates article 27, only the General Assembly of the community has the power to decide whether to transform the ejido or comunidades lands into small private holdings. There are about 2,000 indigenous communities legally recognized, controlling 16 million hectares which constitute 8 per cent of the national territory.


	Norway

	With regard to the environment, the Norwegian Ministry of Culture has instructed the regional board responsible for managing crown land in Finnmark to ask the opinion of the Sami Assembly before taking any decision concerning land-use projects. The reindeer herding districts are legally entitled to be consulted, have the right to be compensated, in the event of economic damage, and may bring lawsuits before the courts if they consider a project inadmissible.



	


 

The basic provision on land rights in Convention No. 169 is Article 14. It requires that the rights of ownership and possession of the peoples concerned of the land they traditionally occupy shall be recognized. Let us stop for a minute on this sentence. It has various parts; it talks of the rights of ownership and possession. Does this mean that indigenous and tribal peoples always have the right to title over their traditional lands? Not necessarily - the Convention talks of "rights" in the plural. There are many cases in which indigenous and tribal peoples do not have full title to their traditional lands. After a long discussion in the Conference, it was concluded that in some circumstances the right to possession and use of the land would satisfy the conditions laid down in the Convention, as long as there was a firm assurance that these rights would continue. This may be the case, for instance, in situations where isolated indigenous and tribal peoples live on reserves or where there is shared use of certain lands. In the latter case the right to possession may be more appropriate than full title. Finally, there are many situations in which indigenous and tribal peoples have a restricted right of ownership and are not able to exercise all of the rights which full title would confer. This may be the case, for instance, when their lands have been declared inalienable. It should be made very clear that this sentence is not meant to deprive these peoples of the greatest degree of land rights attainable. It had to be drafted in a way that would take into account different situations, and the fact that not all indigenous and tribal peoples are in a position to exercise the full rights of ownership.

The basic provision on land rights in Convention No. 169 is Article 14. It requires that the rights of ownership and possession of the peoples concerned of the land they traditionally occupy shall be recognized. Let us stop for a minute on this sentence. It has various parts; it talks of the rights of ownership and possession. Does this mean that indigenous and tribal peoples always have the right to title over their traditional lands? Not necessarily - the Convention talks of "rights" in the plural. There are many cases in which indigenous and tribal peoples do not have full title to their traditional lands. After a long discussion in the Conference, it was concluded that in some circumstances the right to possession and use of the land would satisfy the conditions laid down in the Convention, as long as there was a firm assurance that these rights would continue. This may be the case, for instance, in situations where isolated indigenous and tribal peoples live on reserves or where there is shared use of certain lands. In the latter case the right to possession may be more appropriate than full title. Finally, there are many situations in which indigenous and tribal peoples have a restricted right of ownership and are not able to exercise all of the rights which full title would confer. This may be the case, for instance, when their lands have been declared inalienable. It should be made very clear that this sentence is not meant to deprive these peoples of the greatest degree of land rights attainable. It had to be drafted in a way that would take into account different situations, and the fact that not all indigenous and tribal peoples are in a position to exercise the full rights of ownership.

A second part of this sentence refers to the lands which they traditionally occupy. It was suggested, at various times during the discussion of the adoption of the Convention, that this provision should read "have traditionally occupied" which would have indicated that the occupation would have to continue into the present to give rise to any rights. The wording, as it was adopted, does indicate that there should be some connection with the present - a relatively recent expulsion from these lands, for example, or a recent loss of title. It should also be read in connection with paragraph 3 of Article 14 which requires that a procedure for land claims be established, without any limits in time being laid down as to when those claims should have arisen. It does not require that the land must be occupied in a traditional manner. This would confine these peoples to a particular lifestyle, instead of giving them the opportunity to change as they see fit.

"Use" of lands which indigenous and tribal peoples do not occupy, but to which they have had access for their "subsistence and traditional activities", was recognized as an "additional" right, and not as an alternative to ownership. This provision was inserted to cover the situation of many indigenous and tribal peoples with long-established grazing, hunting or gathering rights over lands to which they do not have written title. Measures need to be taken, in appropriate cases, to safeguard this right. Though the Convention does not specify what an appropriate case would be, this provision has to be read in the context of Article 23 (see related discussion on Articles 21-23) which calls for the recognition and strengthening of traditional activities, including hunting and grazing. In other words, indigenous and tribal peoples should not lose their use rights when those lands are developed; they do have those rights, and governments should take steps towards recognizing them. Finally, this Article says that these rights "shall be recognized". This means that the Convention requires governments to recognize that, when there is traditional occupation, the indigenous and tribal peoples do have rights to the lands concerned. They may still have to determine what these rights are and the lands over which they exist, but it is clear that rights do already exist.

Article 14 also requires governments to take steps to identify the lands which these peoples traditionally occupy and to guarantee effective protection of their rights to ownership and possession. Note the word "effective". This means that there has to be real and practical protection and not just protection in law.

Finally, there is a requirement that procedures be established within the national legal system to resolve land claims by these peoples. There will be many cases in which these peoples are only now able to make claims to lands which they once held. The government has to establish procedures to resolve these claims in a way which gives these peoples a real possibility of obtaining the return of their lands or compensation for lost lands.

Article 15 concerns the rights of these peoples to the resources pertaining to their lands. This is an especially difficult provision, and it is drafted in terms which are not always specific because it has to apply to many different national situations. To begin with the first paragraph, the rights of these peoples "to the natural resources pertaining to their lands shall be specially safeguarded. These rights include the right of these peoples to participate in the use, management and conservation of these resources." It is therefore clear that the right does exist. Exactly what this right consists of will have to be defined within each national legal system, within the land rights that these peoples have, and within their capacity to exercise their rights.

As far as control over subsurface resources - e.g., oil and minerals - are concerned, two major systems exist. The Anglosaxon system establishes that ownership of land entails ownership of the natural resources underneath. The Roman system of jurisprudence provides that ownership of land does not accord rights to subsurface resources; these are vested in the State. The latter situation prevails in most countries, particularly developing ones, and applies to indigenous and tribal peoples, as well as to all other national citizens.

Access to those resources, however, normally requires ownership or leasing of the surface area above. Experience shows that conflicts have arisen between indigenous and tribal communities, occupying lands which had been leased or sold for prospecting or exploration activities, and the companies operating in those areas. In several cases indigenous and tribal peoples are, in fact, prohibited from owing land, or they do not have land titles, or do not understand the significance of ownership of land. To prevent this happening in the future, the indigenous representatives at the ILO discussions insisted that the only way to protect the surface was by granting these peoples control over the subsurface. This position was strongly opposed by many governments and the employers, but the need for providing some safeguard to indigenous and tribal peoples was accepted.

This is why the second paragraph of Article 15 was incorporated. It provides that, when a government retains the ownership of mineral or subsurface resources, it has to consult these peoples in order to determine whether and to what degree their interests would be prejudiced, before it allows any programmes for the exploration or exploitation of the resources to be undertaken. Special attention should be drawn to the fact that this impact assessment has to be undertaken before allowing exploration or prospecting. The Article then goes on to provide that, whenever possible, these peoples shall be able to participate in the benefits of the exploitation of resources, and shall always receive fair compensation for any damages they may sustain as a result of these activities. What happens, then, when a lease or a concession had been granted to a company, before the Convention was ratified by the Government? Do these provisions apply also in such a case? The answer is yes. As soon as the Convention has entered into force, the State has to ensure that the indigenous or tribal communities concerned be consulted, in an adequate and timely fashion, on the scope and implications of both on-going and future activities.

	Question:
	What does "wherever possible" mean in art. 15? 
Does it mean that governments always have the right to decide whether or not indigenous and tribal peoples share in the benefits of mining activities?


This expression has to be read in connection with Article 6 of the Convention to which we have already referred (see related discussion on Article 6). That Article requires consultation, participation and effective measures to allow these peoples to have a real say in the decisions that affect them. It also has to be seen together with Article 7 which requires assessments of the social, spiritual and cultural environmental impact on them of development activities, and guarantees that these peoples will be able to participate in the decisions taken on whether these activities are carried out. It should always be remembered that the Convention has to be read as a whole and that the individual articles do not stand alone.

	Box No. 6 
Indigenous sub-soil resource rights


	Mexico

	The State retains the ownership of mineral, sub-surface and other resources pertaining to land. Mineral exploration or exploitation of the ejidos or comunidades is subjected to the authorization of these communities.


	Norway

	The Sami Assembly, the county council and the respective municipalities (see Box No. 3: Self-governance, participation and consultation) are normally consulted in licensing processes concerning mining or other sub-soil resources. 


	Denmark

	The Home Rule Act states that the resident population of Greenland has fundamental rights to the natural resources of Greenland. As for sub-surface resources, a Joint Committee, chaired by a Greenlandic person and comprising an equal number of representatives of the Home Rule Authorities and of the Government of Denmark, decides on exploration and exploitation activities.



	


 

Displacement, resettlement and compensation (Article 16)

Another important aspect of the land rights of indigenous and tribal peoples is displacement and resettlement. This is one of the key provisions of the Convention, given that these peoples are often displaced from their lands, mainly because of the denial of their customary rights, and, when relocated, both compensation and resettlement packages are usually inadequate. Article 16 provides that subject to the rest of the Article, "the peoples concerned shall not be removed from the lands which they occupy". This lays down the general principle. However, it is often necessary for population groups - whether indigenous and tribal or not - to be removed from their lands. Paragraph 2 of Article 16 says that when relocation is necessary as an exceptional measure, it should take place only with their free and informed consent. Unlike Convention No. 107, the more recent Convention does not spell out the grounds for which relocation may be necessary. It provides instead for procedural requirements. Governments are first required to seek the free and informed consent of indigenous and tribal peoples. In the cases in which consent cannot be obtained, relocation can only take place after appropriate procedures established by national law and regulations. These have to include public enquiries, whenever appropriate, and the peoples concerned should have the opportunity for effective representation at these enquiries in every case. It is worth pointing out that under Article 13(2) these procedural requirements apply also to lands used, but not exclusively occupied by indigenous and tribal peoples.

Paragraph 3 of Article 16 establishes the right of displaced indigenous and tribal peoples to return, whenever possible, to their traditional lands as soon as the grounds for relocation cease to exist. It is important that this is included as, in many cases, indigenous and tribal peoples are removed from their lands because of an emergency situation, such as an ecological disaster, or war or conflict. Far too often, when the cause has passed, the indigenous and tribal peoples find that they have lost their land for ever. This provision states that this should not be the case. It goes on to provide that, when return is not possible, these peoples should be provided in all possible cases with lands of quality and legal status, at least equal to the lands they have lost, and that these lands should be suitable to provide for their present needs and future development. It may also be that these peoples express a preference for compensation in money or in kind, and if so, their decision should be respected.

Articles 17 and 18 are very important, as they require governments to establish deterrent measures to prevent non-indigenous citizens from taking advantage of indigenous and tribal peoples' lack of knowledge of national laws, to intrude on or use their lands without authorization. In the latter case, adequate sanctions shall be determined by law. Under Article 17(1), the traditional procedures for the transmission of land rights among indigenous and tribal peoples shall be respected. But, whenever governments consider adopting measures affecting the ability of these peoples to alienate or transmit their rights to non-indigenous people, consultations have to be held with indigenous and tribal peoples. This is a key principle, especially now. A growing number of developing countries, as part of their plans for economic liberalization and modernization, are amending their land laws and relevant Constitutional provisions. The major aim is to lift the restrictions, introduced through agrarian reform laws and programmes, on ownership, size, and use of agricultural lands, including those belonging to indigenous and tribal peoples. In these cases, Article 17 establishes that indigenous and tribal peoples have to be consulted on the scope and implications of these amendments, prior to their enactment.

Employment and conditions of work (Articles 20 to 23)

Article 20 of Convention No. 169 deals with recruitment and employment of indigenous and tribal peoples. These peoples are usually the most vulnerable in their countries. They usually work outside the formal economy, often as rural workers who do not belong to any trade union and are not covered by any law. They are the workers who are the most easily exploited by unscrupulous labour contractors, and they are most often the migrant workers who get the worst and least-paid jobs. Article 20 requires governments to adopt special measures to ensure the effective protection of these peoples with regard to recruitment and conditions of employment. It also requires that these measures be taken in cooperation with the peoples concerned, to the extent that they are not effectively protected already by laws applicable to all workers. This Article outlines particular areas in which these measures should be taken; these comprise: equal remuneration for work of equal value, medical assistance, and occupational safety and health. Indigenous and tribal peoples should always have the right to freedom of association and the right to join trade unions and to participate in their activities. Special measures should be taken for seasonal, casual and migrant workers in agriculture and other sectors. Workers should be protected from hazardous working conditions, particularly exposure to pesticides or other toxic substances. Measures should be taken to ensure that indigenous and tribal workers are not subjected to coercive recruitment systems, including bonded labour and other forms of debt servitude. This is a problem that affects many millions of indigenous and tribal peoples in all parts of the world. Finally, special measures should be taken to ensure equal opportunities and equal treatment in employment for men and women from indigenous and tribal peoples. With regard to indigenous women workers, there is a provision, which is unique in international law, protecting them from sexual harrassment and abuses.

Vocational training and traditional economic activities (Articles 21 to 23)

Another aspect of employment and conditions of work is the vocational training that these peoples receive. The Convention requires, in Article 22, that measures be taken to promote their voluntary participation in vocational training programmes which are intended for the general population. It also requires that, whenever existing programmes do not meet their special needs, governments should provide special training programmes and facilities, with the participation of indigenous and tribal peoples. Any special programmes which are established shall be based on the economic environment, social and cultural conditions, and practical needs of these peoples. They should also be able to assume responsibility for the organization and operation of these special programmes, if they so decide. Another question concerns the kind of economic activities which should be encouraged and for which indigenous and tribal people should be trained. It may be destructive of the traditional economies and ways of life of these peoples, if they are automatically channelled into the occupations for which outsiders think they should be most skilled. Article 23 of the Convention, therefore, provides that handicrafts, rural and community-based industries and subsistence economy and traditional activities of these peoples, such as hunting, fishing, trapping and gathering, shall be recognized as important factors in the maintenance of their cultures, their economic self-reliance and their development.

	Box No. 7 
Working rights and vocational training initiatives


	Colombia

	In Colombia the law on the Integral Social Security System establishes that indigenous persons of 50 years or more, who reside in their own communities, receive a subsidy equivalent to 50% of the current legal minimum wage. 


	Mexico

	Training courses on labour law have been held in indigenous communities, which supply a high proportion of migrant workers, in order to provide them with knowledge of their rights. 


	Norway

	In Tysford, Nordland, a project was set up with a view to enabling the participants to acquire a craft certificate in Sami handicrafts (duodji), and to start their own production in this area. In public institutions affected by the regulations of the Language Act it is of special importance to accommodate and prioritize training in the Sami language. This is a right to which the employees in such institutions are entitled, whether they are Sami or not, pursuant to the Sami Act, chapter 3 on Sami language.



	


 

Education and means of communication (Articles 26 to 31)

Indigenous and tribal peoples have commonly suffered from two different problems in connection with education: in the first place they are often not allowed access to the educational facilities to which other members of the national population have access; and second, when they do have access, their own traditions, cultures and languages, are usually ignored or even denigrated, thus undermining their dignity and self-esteem. Articles 26 to 31 of the Convention provide that these peoples should have an opportunity to acquire education at all levels, at least on an equal footing with the rest of the national community. These  educational programmes and services should be adapted to address their special needs and should incorporate their histories, their knowledge and technologies, their value systems and their aspirations.

Article 28 provides that, wherever practical, children belonging to these peoples should be taught to read and write in their own indigenous language, or in the language most commonly used by the group to which they belong. When this is not practical - and it may not be, if there are only a very few people who speak the language concerned -special measures should be designed in consultation with these peoples to arrive at the most desirable solution. Measures should also be taken to ensure that they attain fluency in the national language or in one of the official languages of the country. Indigenous education must be bilingual and bicultural. Article 31 mandates governments to educate non-indigenous citizens to tolerance, understanding and respect, through educational measures, including history text books, providing an accurate and non-biased depiction of the past and values of these peoples.

Social security and health (Articles 24 to 25)

Article 24 establishes that the coverage of social security schemes, which are applicable to all citizens, shall be gradually expanded, so as to encompass indigenous and tribal peoples. Through Article 25, governments are required to secure for indigenous and tribal peoples the "highest attainable standard of physical and mental health". To achieve this goal, health services shall be adequate, namely community-based and drawing upon their traditional preventive and healing practices and medicines. This constitutes a recognition of the value of traditional medicine and of the need to preserve and further develop it.

Moreover, indigenous and tribal peoples shall participate in the planning and execution of these services, or undertake overall responsibility and control over health services. In both cases it is the State's responsibility to supply the needed resources. Local community health workers should be given training and employment on a preferential basis.

	Box No. 8 
Education and culture


	Bolivia

	The adoption of the educational reform in 1994 was meant to incorporate cultural values and to achieve a pluri-cultural education. The participation of indigenous peoples in the planning and implementation of the education system and the right of these peoples to receive education in their own language is recognized. A programme is being formulated jointly with a number of indigenous organizations of the Oriente, Chaco and Amazonia. A training centre in Tomichucua was established to train bilingual teachers and impart vocational training courses. Another activity was initiated by the Guaranн people - bilingual teaching materials for the first three years of primary school and the minimum contents of the curriculum taking into consideration their history and cultural characteristics. This work is coordinated by the Asamblea del Pueblo Guaranн (Assembly of the Guaranн People), the Ministry of Education and Culture, the United Nations Children's Fund (UNICEF) and a non-governmental organization. 

	Colombia

	Article 10 of the Constitution provides for bilingual education in indigenous communities. The languages of these peoples are official in their territories. Indigenous students confront severe problems in trying to enter university because of financial restrictions. The National University of Colombia has decided to allocate 2 per cent of its places to indigenous candidates on condition that, after their studies, they work for their communities. 


	Mexico

	In Mexico, textbooks for indigenous children have been written in various indigenous languages. At the primary-school level, bilingual and bicultural programmes have been launched, but programmes can also be solely in Spanish, if the communities so decide. As a means of overcoming staff constraints, training and updating (or re-training) programmes have been established to train promotores, i.e. community workers with secondary education. In 1991, some 26 different indigenous groups, totalling 33,000 children between 10 and 14 years old, benefited from literacy programmes, whereas 10 indigenous groups of the poorest States of the country were covered by the Initial Education Programme for the Indigenous Child. 


	Norway

	Sami culture today is protected by a number of statutory provisions. The Sami language may be used in the six municipalities with the largest concentration of Sami people as the language of administration. The courts are obliged to use Sami when taking evidence and in prosecution. Sami can be used as a language of instruction and can also be taught as a subject in schools. The Government provides financial assistance (grants) to Sami students and a Sami college has been established.



	


 

Contact and co-operation across borders (Article 32)

There are many cases in which indigenous and tribal peoples have been separated by national borders which were established without consulting them. The Convention, therefore, provides in Article 32 that governments should take measures to facilitate contacts and cooperation between these peoples across borders. This may require that international agreements or treaties be made with other countries in order to provide special access for them. This Article is not restricted only to indigenous and tribal peoples from the same tribe or cultural group. It should also be taken to mean that indigenous and tribal peoples are able to and would benefit from communicating with peoples in other countries in order to build international solidarity.



Section 3: General provisions 



Article 33 of the Convention requires governments to establish agencies or other appropriate mechanisms to administer programmes affecting these peoples, and to ensure that they have the resources necessary to carry out the functions assigned to them. These programmes shall include planning, coordination, execution and evaluation, in cooperation with the peoples concerned, on the measures provided for by the Convention. They should also include legislative and other measures which should be drawn up in cooperation with these peoples.

A very important general provision is found in Article 34 that states that the Convention has to be applied in a flexible manner, having regard to the conditions characteristic of each country. This does not mean the governments are allowed to act any way they like in applying the Convention. It takes account of the fact that there are tremendous differences in the situation of indigenous and tribal peoples in different countries. For instance, the indigenous peoples of North America have had a far greater access to educational systems than those in, for instance, most countries of South Asia. The North American indigenous peoples have access to legal systems and to protective measures of a kind not available to many other indigenous and tribal peoples. In Asia and Africa, there are few, if any, treaties providing an historical basis for indigenous and tribal rights, though these exist in other regions. Therefore, the kind of measures to be taken will be very different in different countries and in different cultures.

Finally, Article 35 provides that the application of the Convention shall not adversely affect rights and benefits of the peoples concerned under other conventions and recommendations, international instruments, treaties or national laws, awards, custom, or agreements. This prevents governments from diminishing the protection that these peoples may have, on the pretext of having ratified the Convention, if those protections happen to be better than those provided for in the Convention. It also recognizes that treaties concluded by these peoples with governments, when that has been the case, are not overridden by the ratification of Convention No. 169.

	Box No. 9 
Cross-border activities


	Norway

	The Sami Council, which was founded in 1956, is the most important cooperation organ for the Sami across the nation-state borders. The Sami live in Finland, Norway, the Russian Federation and Sweden. The Sami Council is engaged inter alia in a research project about college/university education, and in drafting a Sami Convention. The purpose of this convention is not to limit the treatment of issues related to the Sami community, like language, culture and national features, to nation-state borders. In addition to this council the Samis have a range of other interregional institutions, such as the Nordic Sami Institute (a Sami research body) since 1973, the Sami College since 1989, the Sami Library in Korasjok since 1961, the Sami Arts Centre, and several museums. 


	Arctic 
co-operation

	The Inuit Circumpolar Conference (ICC) is an international organization that represents about 115,000 Inuit living in the arctic regions of Alaska, Canada, Greenland and Chukotka in the Russian Federation. Created in 1977, it aims to: (i) strengthen unity among the Inuit of the region; (ii) promote their rights and interests; (iii) encourage greater self-sufficiency among them; (iv) ensure the growth of their culture; and (v) develop and encourage long-term policies for the safeguard of the arctic environment. 

The governments of Canada, Denmark, Finland, Iceland, Norway, the Russian Federation, Sweden and the United States of America, are negotiating the establishment of an Arctic Council to promote consultation and cooperation amongst them on arctic issues. The Inuit Circumpolar Conference, the Sami Council and the Association of the Indigenous Peoples of Russia would participate in the work of the Council, as permanent observers, to ensure that their aspirations and concerns, as well as those of other arctic residents, are reflected in its deliberations.



	


 

	Cover   Contents 
	[image: image10.png]



	Previous   Next 

	Convention No. 169 and its application: 
monitoring and supervisory procedures


 

	Question:
	What happens if a country which is signatory to Convention No. 107 decides to ratify Convention No. 169?


Convention No. 169 revised Convention No. 107. This means that the latter is no longer open to further ratifications; but it is still in force in those countries which ratified it and have not yet ratified Convention No. 169. This is the case, for instance, of Bangladesh, India and Ecuador, among others. Conversely, when a country which ratified Convention No. 107, decides to ratify Convention No. 169, it is only the latter which is in force. This means that the country has to comply only with the obligations laid down in Convention No. 169 and will have to report to the ILO accordingly. Some of the countries which are in such a situation are Mexico, Peru and Bolivia.

	Question:
	Which countries can ratify the Convention?


All developed and developing countries which are Members of the ILO, including those that do not have indigenous peoples among their national populations. Ratification in the latter case would mean an expression of solidarity towards indigenous and tribal peoples. The principles of the Convention could also guide and influence the aid or development policies and programmes promoted and implemented by these countries in support of indigenous and tribal peoples. In the case of Convention No. 107, for instance, Belgium decided to ratify it. In Austria and the Netherlands the legislatures have approved the ratification of Convention No. 169 and it is now up to the governments to decide whether to ratify.

	Question:
	How is the application of the Convention supervised and monitored?


Once a State has ratified Convention No. 169, or any other ILO Convention, the ILO's supervisory mechanism goes into action to monitor implementation. As an inter-governmental agency the ILO has no coercive power. The basic principles of ILO's supervisory procedures are dialogue and persuasion. These measures work because they are means of helping governments to achieve the goals they have voluntarily adopted on ratification.

The government submits reports to the ILO every five years, and more often if requested, on how it is implementing the Convention both in law and practice. The Committee of Experts on the Application of Conventions and Recommendations, a body of independent experts in law and social sciences, then reviews the situation and makes comments or requests further information from the government. The Committee produces an annual report of its findings. The Standards Committee of the annual International Labour Conference may then invite the government to appear before it to discuss the situation. The Conference Committee's report includes a detailed description of each discussion, and any remaining questions are followed up by the Committee of Experts. The usual effect is that the government re-examines its situation in the light of these comments.

The ILO often follows up with an offer of technical assistance to help improve the situation. If satisfactory action is not taken, the ILO continues the examination until the situation is resolved. Mention should also be made of the "direct contacts" procedure, which allows for contacts between a representative of ILO's Director-General and governments facing special difficulties or obstacles to the application of ratified standards. The ILO's help is also available if a government is considering ratification. Several States have expressed their desire first to improve economic and social conditions before assuming the obligations entailed in international standards. For this reason, studies assessing the compatibility of the national framework and ILO Conventions are undertaken to provide the governments and the concerned social actors with well-grounded arguments for deciding whether or not to ratify.

	Question:
	How is national legislation adapted to the Convention's provisions?


It is up to governments to decide how they implement the Convention, within the Convention's requirements, and in consultation with indigenous and tribal peoples. It could be by legislation, administration, practice, collective agreement, or any other means - the Convention does not specify implementation by legislation.

	Question:
	What happens in case of incompatibility of national law with the Convention?


In this case national law and practice have to be adapted. But note: Article 34 speaks of flexibility in application. Situations vary enormously between countries, and even within countries. There is no single solution to the problems of indigenous and tribal peoples in Brazil, Canada, India, Russia, Philippines, and many others - each solution has to be flexible and adapted to the national situation.

	Question:
	How are indigenous claims considered?

	[image: image11.png]





Complaint procedures developed by the ILO form part of what may be the most effective and thorough international mechanisms for the protection of human rights. Due to ILO's unique tripartite structure, these procedures cannot be used directly for individual complaints, but only by a government, a trade union or an employers' association. This means that indigenous or tribal individuals or organizations, unless they are indigenous workers' or employers' associations, have to channel comments or more formal complaints and representations through trade unions or employers' bodies.

There are, however, other possibilities whereby information can be forwarded. The report form for Convention No. 169 provides one possibility in suggesting - not requiring -that governments consult indigenous organizations in the country  in preparing their reports on the Convention. If such mechanisms could be established on a regular basis to review the Convention's application with those directly concerned, it might be a useful safety valve, and it is of course entirely in line with the ILO's participatory approach.

A new way of taking advantage of ILO's supervisory machinery has emerged in Norway. A Sami Parliament was created which has gradually assumed a greater role in managing the internal autonomy of the Sami people. Based on a suggestion made in the Report Form on Convention No. 169, the Government of Norway has begun to send its reports on Convention No. 169 to the Sami Parliament for comment, and transmits the Parliament's comments to the ILO as part of its own report. The Government has also asked the ILO to open a parallel dialogue with the Parliament, giving the representatives of the Sami people a formal part to play in the supervisory process (see Box No. 3: Participation and consultation). While no exactly similar arrangement has emerged in any other country, the ILO Committee of Experts has been urging governments for some years to consult their indigenous and tribal peoples in drawing up their reports, and to state what these consultations have yielded.

Another possibility is that indigenous organizations can send their information directly to the ILO. If communications by authentic indigenous organizations contain verifiable information - e.g., laws, regulations, or other official documents such as land titles - the Committee of Experts can of course use such information directly without getting into problems of the standing of a complainant organization. In some cases, where there is a real pattern of problems in the application of these Conventions, the indigenous organizations might be able to persuade an international trade union organization to take up their case in the event that traditional trade unions are not eager to help.
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	Convention No. 169: its influence


Over the past few years, a number of international legal instruments providing specifically for the protection of indigenous and tribal peoples have been adopted or are in the process of being drafted (see following page). Provisions concerning the rights of these peoples can also be found in instruments of a more general nature, such as the Rio Declaration, the World Charter for Nature, and Chapter 26 of Agenda 21. UNDP has been considering draft operational guidelines to orient the work of its country offices in support of indigenous peoples. The World Bank is currently in the process of revising Operational Directive 4.20 which will soon be reissued as Operational Policy 4.10 on indigenous peoples. In 1995, as a first step towards the formulation of a policy in this domain, the Asian Development Bank (ADB) prepared a draft Working Paper on Indigenous Peoples. The same year a first regional consultation was held with concerned government agencies, selected indigenous organizations, and international agencies, on the objectives, approaches and procedures of the proposed policy. Further consultations are scheduled to take place during 1996 in a number of Asian countries. In its Strategies and Procedures on Socio-Cultural Issues, adopted in 1990, the Inter-American Development Bank (IDB) outlines the principles and actions required when projects affect indigenous communities. In 1993 the Government of the Netherlands adopted its policy paper on Indigenous Peoples in the Netherlands Foreign Policy and Development Cooperation; the following year Denmark published its Strategy for Danish Support to Indigenous Peoples. After consultations with a broad range of governmental and non-governmental agencies in the Steering Committee for the International Year of the Indigenous People, Belgium issued a policy paper on indigenous peoples and development cooperation in January 1994. The Agreement establishing the Fund for the Development of Indigenous Peoples of Latin America and the Caribbean(3), signed by the Ibero-American heads of State in July 1992, also refers to Convention No. 169 in its preamble and uses the Convention's provisions to describe the peoples and communities covered by the Fund.

The common concern of these policies and instruments is to provide indigenous and tribal peoples with equal opportunities to influence and benefit from development, on their own terms and based on their culture. Convention No. 169 is quoted in most of these policies and guidelines; in many of them its wide ratification is regarded as an important goal to achieve. Furthermore, the wording of these instruments often echoes that of the Convention. This shows that international development actors are gradually moving towards a common understanding of the problems and aspirations of indigenous and tribal peoples and of possible approaches and solutions. But the influence of the Convention is not confined to the international arena and the countries that have ratified it. For instance, in Guatemala, prior to its recent ratification by the Government, the Convention supplied the conceptual framework for the negotiations between the Government and the Guatemalan National Revolutionary Union (URNG), which resulted in the Agreement on Identity and the Rights of Indigenous Peoples (see Box No. 10: Guatemala: The peace process and Convention No. 169).

	Box No. 10 
Guatemala: The peace process and Convention No. 169

	Since 1987, the Government of Guatemala and the four insurgent groups which comprise the Guatemalan National Revolutionary Union (URNG), have engaged in peace negotiations. A milestone in the peace talks was the conclusion of a global agreement on human rights, under United Nations (UN) moderation, in 1994. It was also agreed that separate negotiated agreements would be held on the issues of the identity and rights of indigenous peoples; socio-economic aspects and the agrarian situation; strengthening the civil society, and the role of the army in a democratic society; and constitutional reforms and the electoral regime. On 31 March 1995, after six months of negotiations, the Agreement on the Identity and the Rights of Indigenous Peoples was signed by the Government and the URNG. The ILO, at the request of the UN, assisted the Moderator in the negotiations. The Agreement covers a broad range of issues, including education, language, gender, cultures, traditional knowledge, land rights and common law. Mention of Convention No. 169 is made and both parties urge the concerned actors to facilitate the process of ratification of the Convention, whereas the Government commits itself to promote its approval by Congress. The practical aspects of the Agreement are to be discussed by the various actors involved, including indigenous peoples, in the so called mesas paritarias or joint committees. Since April 1995, the ILO, through a technical cooperation project Indigenous and Tribal Peoples: Poverty Alleviation and Democratization, financed by DANIDA, has been assisting indigenous organizations and support groups, and has engaged in legal advice, training and development work, to strengthen their capacities to articulate and defend their views in peace-related activities. Another goal of the project is to establish conditions and opportunities for the analysis and debate between the State, indigenous peoples, and other social parties of issues of concern to indigenous peoples. More recently, the Congress of Guatemala asked the ILO to hold a technical consultation to examine the scope and the implications of Convention No. 169. A few days later the Congress approved the ratification of the Convention and in June 1996 the Government proceeded with its formal ratification.


 

	Question:
	What is the relationship between Convention No. 169 and other international instruments, such as the UN Draft Declaration on the Rights of Indigenous People, and the draft Inter-American instrument on indigenous rights?


The ILO follows closely and contributes to the drafting of international legal instruments in this as well as other domains related to its mandate and sphere of competence. One important reason for ILO's close scrutiny of standard setting activities in other bodies of the UN system is to ensure that the outcome does not fall below the standards laid down in ILO's Conventions. This is crucial, even when declarations or other non-binding instruments are concerned. ILO's contribution consists of providing, upon request of the concerned organizations, comments and suggestions on the draft instruments, and of participating in the sessions of the bodies responsible for the actual drafting. Since 1982, the ILO has been taking part in the summer sessions of the United Nations Working Group of Indigenous Populations (UNWGIP) in Geneva and has regularly commented upon the various drafts of the Declaration on the Rights of Indigenous People. As for the draft of an Inter-American instrument on the rights of indigenous peoples, the ILO has provided its comments on the drafts on a number of occasions.

	Question:
	Are international development and lending organizations supposed to abide by the provisions of the Convention in the countries which have ratified it?


No. Ratification of an international treaty is the exclusive prerogative of national States. It is, therefore, the State's obligation to act in accordance with the international instruments to which it is signatory. It should be the government's responsibility to ensure that development or investment programmes financed through external resources do not contradict the Convention's principles and conditions. It is worth noting, however, that international agencies have a certain obligation not to encourage violation of human rights and the infringement of the commitments subscribed to internationally by the borrowing or recipient country. International development and funding institutions, nevertheless, do have to abide by their own guidelines and policies, and recipient countries have to conform to them, at least within the context of the projects financed by such institutions. The latter may seek to broaden the impact of these rules beyond the scope of the project, by helping recipient governments develop suitable regulatory and normative frameworks, when they do not exist, or train technically responsible staff.

	Question:
	Does the Convention have an influence on organizations such as trade unions?


Yes. Lately the Convention has been helping some trade unions re-think and re-shape their relationship with indigenous and tribal peoples. Until recent times, the link between these peoples and the labour movement has been very tenuous. Trade unions have historically been stronger in urban areas and have been concerned mainly with collective bargaining strategies and the needs of fee-paying members. In the case of rural workers' organizations affiliates have been mainly wage-earning and regularly employed labourers. Conversely, indigenous and tribal peoples are primarily rural or forest dwellers engaged in self-employed or casual labour or tenancy and share-cropping arrangements. More recently, however, as a result of the rapidly changing employment situation worldwide, characterized by a growth in unemployment rates and precarious jobs, trade unions are faced with the need to broaden their agendas and constituency. This explains the increased attention paid by the labour movement to environmental and equality issues, and the rights of ethnic minorities, including indigenous and tribal peoples. In the past, trade unions, through the ILO's supervisory procedures, have brought to the attention of the ILO cases of non-compliance with Conventions No. 107 and 169. The former International Federation of Plantation, Agricultural and Allied Workers (IFPAAW) - now the International Union of Food, Agriculture, Hotel, Restaurant, and Allied Workers (IUF) - played a key role in denouncing the harsh treatment that the Adivasi people were undergoing in India, signatory to Convention No. 107, as a consequence of the construction of the Sardar Sarovar dam and power project. More recently, additional ways to support the plight of indigenous and tribal peoples have been sought by the labour movement. It is worth mentioning the training programme that Public Services International (PSI) is finalizing to educate its members worldwide to incorporate in their work the specific concerns of indigenous and tribal peoples.
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	Endnotes


1. DOCIP Update, No. 13, March/April 1996, Geneva. 

2. Report of the Committee on Convention No. 107, Provisional Record 25, para 114, International Labour Conference, 76th session, 1989. 

3. The Fund aims to support self-development processes of indigenous peoples, communities, and organizations by, among other things, channeling financial resources directly to the beneficiaries, and coordinating the available technical assistance to strengthen these peoples' capacity to design and submit project proposals for funding.

Updated by BC. Approved by SR. Last update: 22 April, 1998.


Indigenous and Tribal Peoples: A Guide to ILO Convention No. 169 Cont. 
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	ANNEX II


Other ILO standards of relevance to indigenous and tribal peoples

Conventions Nos. 107 and 169 apply specifically to indigenous and tribal peoples and provide for a broad range of rights, including civil, political, social and economic rights. There are other ILO Conventions which are equally relevant to the situation of these peoples, even though they do not refer to them explicitly and have a broader coverage of work-related subjects. These are:

	No. 29:
	Forced Labour Convention 
The fundamental commitment made by States ratifying the Convention is to suppress the use of forced or compulsory labour in all its forms and in the shortest possible time.

	No. 111:
	Discrimination (Employment and Occupation) Convention 
Ratifying States commit themselves to promoting equal opportunities and treatment, irrespective of race, colour, sex, religion, political opinion, national extraction or social origin, through national policies geared towards the elimination of all forms of discrimination in respect of employment and occupation.

	No. 141:
	Rural Workers' Organizations Convention 
All persons working in agriculture - whether as wage earners or self-employed - have the right to establish and to join organizations of their own choosing, which shall be independent and voluntary in character. Ratifying States shall encourage the organization of rural workers and ensure their participation in decision-making process affecting them.

	No. 142:
	Human Resources Development Convention 
Ratifying States shall adopt and develop policies and programmes of vocational guidance and vocational training closely linked with employment. The accompanying Human Resources Development Recommendation, 1975 (No. 150) contains detailed indications of policies and programmes of vocational guidance and vocational training for particular groups of the population and for migrant workers, among others.

	No. 110:
	Plantations Convention 
The Convention regulates the employment of plantation workers labouring in the tropical or subtropical regions where certain specified crops are cultivated or produced for commercial purposes. It encompasses a broad range of issues, comprising contracts of employment, wages, maternity protection, right to organize and collective bargaining, freedom of association, housing, labour inspection, medical care, right to equal treatment for national and foreign workers, and holidays with pay.

	No. 138:
	Minimum Age Convention 
Through the ratification of this Convention, a State has to pursue a national policy geared towards the abolition of child labour and the progressive rise of the minimum age for admission to employment or work. 

	

Source: ILO: Summaries of International Labour Standards, second edition (Geneva, updated in 1990).
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